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Circular Head Aboriginal Corporation

& Brumby Hill Aboriginal Corporation
Discussion Paper Response — 22 July 2022

An Improved Model for Returning Land to Aboriginal People in Tasmania

Introduction:

Circular Head Aboriginal Corporation (C.H.A.C) and Brumby Hill Aboriginal Corporation (B.H.A.C) are the primary
Aboriginal Organisations in the North West Region of Tasmania and are recognised in this area as the voice for
Australian Aboriginal People living in this Region. This area has the largest number of Federal Court certified Australian
Aboriginal People in this State and as such provide our responses to the discussion paper in good faith to the Tasmania
Government as the combined feedback and response to this paper from the People of the Peerapper and Tommeginer
Nations.

We must stress that our good faith in this process has been challenged as we unpack the detail of this paper and our
primary concern with the entire paper is the false premise of such a thing as a “Tasmanian” Aboriginal person. The
laws of Australia are very clear, there is only one kind of Aboriginal person and that is an Australian Aboriginal person.
Our research team have provided us with evidence that the construct of “Tasmanian” Aboriginal persons is a fallacy
proffered by the Tasmanian Aboriginal Centre (T.A.C) to suit their agenda in the exclusion and denial of services and
other rights to all Aboriginal people in Tasmania who are not members of the T.A.C.

We strongly urge the Tasmanian Government to receive our feedback as positive to this process, but at the same time
we must see action from the Government to intervene in the deliberate and staged denial of human rights and rights
of Aboriginal people in Tasmania continuing to be denied by an Organisation that refuses to understand that there are
lawfully determined Aboriginal People on this Island who have actual right to claim Aboriginality.

Responses to The Discussion Paper:

1. Clarifying the Scope and Intent of the Act

Notwithstanding the opening comments in our opening remarks, CHAC/BHAC agrees that the Act requires further
clarification, particularly the need to include “water & sea country” in the scope and a tightening of the wording to
include health, well-being, housing and economic outcomes to be considered when handing or granting land to our
Community. The inclusion of these criteria will enable Regional Aboriginal Organisations to articulate the reasons for
land acquisition based on land management need, enterprise development, Cultural and/or Historical significance
which must only be determined by those Regional Organisations making such application. We also submit that it is
clearly described in any changes to the Act that Landowners are not required to hand over private land. Suggested
wording for the preamble could be “An Act to promote reconciliation with the Aboriginal people of Tasmania by granting
certain parcels of land, sea and water where there may be historic, cultural, wellbeing or economic significance” Self-
determination amongst any Aboriginal Community is paramount.
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2. Revision to ALCT elections

In principle we agree with the proposed changes to the Act. However, CHAC and Brumby Hill contend that the notion
of a single Land Council, based in Hobart may restrict the ability of the Regional Organisations to have a fair and
equitable access to the attendance of the ALCT and also diminish assessment of their Land acquisition proposals.
CHAC and Brumby Hill call for at least two Land Councils to be established, a Northern Land Council and a Southem
Land Council. This is an accepted process in all other States and Territories in Australia. As an example, in the Northern
Territory there are currently four separate Land Councils (as of 22 May 2022).

In good faith and to ensure the process is not stalled CHAC/BHAC make the following comments around the current
Tasmania process.

We submit that eligibility should be guided by each Corporations conformation letters of Australian Aboriginality only
as this is the only true, legal and verified process for an Australian Aboriginal to be recognised. Therefore, the ALCT
and the AEC should enforce the three tier federal guidelines for Aboriginality as the only criteria to confirm a persons
eligibility for enrolment.

The removal of the process for objection to a person’s enrolment completely, is a mandatory step and seen as not
negotiable.

The insertion of the requirement for the AEC to use the .A.T.S.1.S map to draw electorate boundaries (Wards) to
ensure representation is fair and equitable and that two candidates be elected from each “ward” to sit on the ALCT is
seen as a critical process.

CHAC and Brumby Hill maintain that there should be two elected members from each ward as identified in the
[LAT.S.I.S map.

The Electoral Commissioner shall have no role in deciding eligibility of Aboriginal persons to be on the roll. In the event
of a dispute as to whether the proscribed process has been followed correctly, this should be a matter of appeal to the
Magistrates Court or Supreme Court.

The newly created, or expanded, roll shall be used to determine eligibility to vote for positions on the Aboriginal Land
Council.

On commencement of the proposed amendments to the Act, all current positions should be spilled and declared vacant
and elections under the new eligibility criteria shall be held.

There should be a clear, plain speaking guide, developed by the Tasmanian Government to be provided to Aboriginal
Organisations on the Law and Policies of the Tasmanian Government that could be used to by those persons seeking
to determine their eligibility for election. This should include specific detail on the “Three-part Test" used by O.R.I.C as
well as major legal cases from Courts and Tribunals that provide sufficient advice on analysing the weighting of
evidence for eligibility and assessment of a person’s Aboriginal ancestry and connection to their Community.

3. Simplification of the land transfer process

In principle CHAC/BHAC agree with the proposed changes to the Act. CHAC/BHAC continues to have concerns around
the notion of the instrument being “disallowable”. In reality the Federal Government has and always will be able to
override such debate or attempt by both Houses of Parliament in Tasmania to disallow a transfer of land. Itis contended
by CHAC and Brumby Hill that this process be consistent with Federal models of land transfer to avoid such
intervention.
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4. A land management role for local or Regional Community Organisations

In principle CHAC/BHAC agree with the proposed changes to the Act. However, CHAC/BHAC rejects the notion of an
ALCT/Government decided “Co-Manager” and will only accept that any land within any Organisations .A.T.S.1.S maps
boundaries are the Managers of such land and are deemed to be the “Land Managers”. CHAC/BHAC agrees that the
land title should be vested within the ALCT, but the Management of such land will remain the role of the local Aboriginal
Organisation only.

In respect of the context around Local or Regional significance, CHAC/BHAC contends that this is not a matter to be
decided by anybody or Organisation other than the Organisation who is deemed to be the “Land Manager.

In respect of the context around the access and visitation CHAC and Brumby Hill submit that such access be controlled
but not restricted. For Aboriginal visitation, cultural protocols should be in place to seek permission to enter the land
from another Aboriginal person/s, Groups or Organisations. For non-Aboriginal persons, Groups or Organisations there
should be a legislated requirement for a permit process in place for any such visitation along with the mandatory
requirement for such persons, Groups or Organisations to undertake local Cultural awareness training prior to entry.

The idea of Regional co — management should only provide a mechanism for the Regional Land Manager Corporation
to be able to co-opt any other organisations within the Region to ensure expertise is available in across all areas of the
Management Plan to ensure it effectively and appropriately manages the Land.

Recommendation: If an Organisation is accepted as being eligible to endorse Eligibility forms, they should by right
also be eligible to perform the land/sea/water Management role as the Land Manager.

5. ldentification of Land Suitable for Transfer

There should be specific reference regarding the criteria for evaluation of land nominated for return. The negotiation
around such land identified should be only carried out by the Regional Aboriginal Organisation where such land is
identified, in the first instance before being submitted to the ALCT.

Brumby HillCHAC Recommendation: Under no circumstances should land held currently by the ALCT and sits within
the Land Management/Custodianship of any Aboriginal Organisation outside of the Regional Area where such land is
located remain the land managers. The land already in ownership/vested/gifted to/by the ALCT but “Managed” by any
Aboriginal Organisation outside of the .A.T.S.1.S map areas boundaries must be transferred to the local Organisation
immediately. CHAC/BHAC see this as integral to the ongoing appropriate cultural Management of such land where
Organisations from different Nations have no understanding of the cultural and historical protocols in that Area.

All proposed land should be accessible to all Aboriginal People. However, the cultural courtesy communicating intention
to visit would be prudent. Along with a local guide. We agree that privately owned land would not be for declaration as
Aboriginal land. Custodianship, maintenance etc. should be the responsibility of each Regional Group/Organisation
who manages such land under this process.

6. Governance Issues

Any land management should be undertaken through the evaluation, assessment and production of a Land
Management Plan. Such plans should be proportionate for the size of the land or complexity of the land and should
contain appropriate local cultural land management practices relevant to the Nation on where the land is located. All
land management plans must be published and available for inspection and review.
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The ALCT must be required to produce an annual report which complies with the current Guidelines for Tasmania
Government Businesses and is published in the public domain for full transparency. The publication of such annual
report will enable the broader public to understand the role and scope of the ALCT, which currently acts in secret with
effectively no accountability.

Additional Matters:

There remains the issues around the scope of the current Aboriginal Heritage Act 1975 particularly in respect of section
8 (1), where the Director remains charged with the responsibility to Manage and Maintain every protected Site. In
preparation of Land Management Plans, any area where there is a significant/protected Site, requires Co-management
arrangements with the Director. Our feedback is that once Land Management is assumed, and the appropriate and
proportionate Land Management Plan is in Place the protection, management and maintenance of such Sites should
be transferred to the Management Organisation.

Parks & Wildlife Aboriginal Officers/Rangers appointed to any specific Regional Area must be confirmed by the local
Aboriginal Organisation as culturally appropriate to manage the land/s around the transferred land. Local Aboriginal
People from the Land Management area must be provided with the opportunity to be appointed and trained by Parks
& Wildlife as Aboriginal Rangers to ensure the cultural integrity of the oversight of Regionally Managed Aboriginal Land.
Currently due to all current Aboriginal Rangers being T.A.C aligned or members it is impossible for local people to have
opportunities to work in this area due to perceived bias toward T.A.C aligned persons. This is clearly discriminatory
and as such leaves Parks & Wildlife in the untenable position of sponsoring or supporting discrimination of Aboriginal
people.

There continues to be uncertainty regarding the overlay of Commonwealth Law in relation to matters relevant to any
Aboriginal Land which is expressed through ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION
ACT 1999 - SECT 363. CHAC and Brumby Hill contend that this overlay must be included in the review of the Aboriginal
Lands Act of 1975 to ensure that where land belonging to the Commonwealth which forms part of any land acquisition
cannot provide an avenue for dispute from the Chari/Chairperson of a Land Council. Our feedback is that where such
potential issue can occur there is the ability in the Act to ensure the Chair/Chairperson has the unanimous support
through a vote of the Council Members to be able to take such dispute to the Director.

Existing land areas of Regional and Local cultural and community importance such as Preminghana that have
previously been handed back to ALCT and then managed by the TAC must be reviewed under the new system. By
not correcting previous handbacks it allows the issues of exclusion and lateral violence to continue.

This feedback has been prepared by the Brumby Hill Aboriginal Corporation and the Circular Head Aboriginal
Corporation as our formal response to the discussion paper issued by Minister Roger Jaensch MP. Brumby Hill
Aboriginal Corporation and Circular Head Aboriginal Corporation advise that due to a large number of points of law
which need to be fully examined to fully understand the impact of the proposed changes may determine further
submission to the Minister as and when such examination is completed. (after discussion with NRE)
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