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Dear Sir/Madam,

Submission: Additional consultation paper “Amending the Aboriginal Lands Act 1995”

Thank you for the invitation to make a submission in response to the paper: ‘Amending the Aboriginal
Lands Act 1995, Additional Consultation’. My comments, which have been endorsed by the Tasmanian
Electoral Commission (TEC), are in relation to the proposed reform of the Land Council election
processes and the role of the Electoral Commissioner.

The TEC and the Commissioner are established as independent statutory positions under the
Electoral Act 2004 to undertake Tasmanian elections and provide electoral services. Part of the
functions of the Commission is to provide technical and administrative advice on electoral matters. It
is important to acknowledge that amendments to Aboriginal Lands Act 1995 (the Act) are a matter of
policy for the Government and the relevant stakeholders; and that the Commissioner’s role is to
accurately undertake any processes and responsibilities conferred by the legislation as enacted by
Parliament.

The Commissioner (formerly the Chief Electoral Officer) has been responsible for conducting
elections, including functions in relation to determining eligibility for enrolment, for the Aboriginal
Land Council of Tasmania (ALCT) since the inception of the Act. The comments below discuss how
the new proposal impacts the Commissioner’s ability to independently deliver a fair, fully considered
and impartial decision on each ALCT enrolment application.

| see no issues with:

e the ALCT Roll being permanently open (except for during an election),

e the removal of the objection process (and Preliminary Roll) as part of the enrolment process,

e keeping the identity and evidence of applicants confidential,

e the Commissioner being required to request advice from the Advisory Panel,

e maintaining the arrangement between the Commissioner’s responsibility for determining
enrolment, the Advisory Panel (currently the Review Committee) and the 3-part test,

e all currently enrolled persons remaining on the ALCT Roll, and

e the Commissioner retaining the ability to take advice from any person(s) whose expertise is
considered necessary in informing the decision making process.

| offer the following comments upon other elements of the Additional Consultation paper.

Both under the current and proposed processes, applicants who need to provide evidence of their
Aboriginality must satisfy all three elements (known as the 3-part test) set out in section 3A of the Act.
While the 3-part test is contained in legislation across Australia, the requirement for the onus of proof
to be with the applicant, contained in section 3A(2) of the Act, is possibly unique to Tasmania.
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Sufficient evidence for community recognition:

Under current enrolment processes, only applicants objected to are required to prove community
recognition. With the removal of the objection process, all applicants for enrolment will now be
required to provide evidence of community recognition.

The Additional Consultation paper proposes that: a declaration of community recognition from any
registered Aboriginal organisation be sufficient evidence for the Electoral Commissioner that the
applicant meets that part of the 3-part test.

While it has been current practice for the Commissioner to accept community recognition from any
“recognised” Tasmanian Aboriginal community group, the recognition of community groups has
involved consultation with the Office of Aboriginal Affairs (OAA) and the Review Committee.

Should the Additional Consultation paper changes be applied, | propose that a formal process
involving the OAA, the Advisory Panel and the Commissioner be established, to assess the suitability
of Aboriginal organisations as registered community groups. It is also proposed that each registration
includes the name of members of the organisation who are “knowledgeable of and widely accepted
as being of high standing within the Aboriginal community”, who can confirm community recognition
of the applicant and the applicant’s family on behalf of that community.

Court decisions that have previously determined Aboriginality

The Additional Consultation paper proposes that: the Electoral Commissioner must take into account
any court decision that has previously determined that person to be an Aboriginal person.

It is important to note that in considering objections to enrolment, all evidence provided by
applicants, including details of court decisions, has been taken into account by myself and my
predecessors. Expressly including this requirement in the Act could imply that the Commissioner is
compelled to make a determination consistent with these court decisions. However, there are reasons
why the Commissioner may make a different decision, not least of which is that a Court decision may
be made under different legislation, in a different jurisdiction.

As stated earlier, under the Act, the onus of proving that a person satisfies the 3-part test of
Aboriginality lies with the applicant. In other words, a Commissioner can only determine a person is
of Aboriginal descent if it can be proven on the balance of probabilities by the applicant. In other
legislation, it may well be the case that the evidence must prove on the balance of probabilities that
the person is not of aboriginal descent. This point is demonstrated by the following extracts from a
decision (Patmore and Independent Indigenous Advisory Committee [2002] AATA 962) provided to
the Commissioner by some past applicants as evidence of their Aboriginality:
[Paragraph 40] “...However, even taking account of those elements there is no requirement

to find any actual line of descent...The bases and reasoning may be assisted by identification
of a line of descent but this is by no means essential to the ultimate finding.”

[Paragraph 111] “The archival evidence in both cases is persuasive [against the claim] but not
determinative.”
In this decision, the applicants were seeking determination of Aboriginality under the Commonwealth
Aboriginal and Torres Strait Islander Commission Act 1989, where it would appear that the reverse
onus of proof applied.
Rather than expressly requiring a Commissioner to take into account court decisions, it may be
appropriate for the Act to contain a provision requiring the Commissioner to take into account all
evidence provided by an applicant.
It is important to note that a Commissioner’s decision in regard to an applicant satisfying the 3-part
test is not a determination of a person’s Aboriginality. Itis only a decision, as stated by Cox CJ (In the
Matter of the Aboriginal Lands Act 1995 and In the Matter of Marianne Watson (no 2) TASSC 105) that
the appellant has not established that they are entitled to be enrolled on the ALCT Roll.
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Appointment of the Advisory Panel
Without the objection process there is arguably less transparency for the Aboriginal community in
relation to the application process. The inclusion in the Act of a requirement for the Commissioner to
request advice from the Advisory Panel should help ensure Aboriginal community involvement in the
process. The Additional Consultation paper provides two options in relation to how the advisory
group is appointed:
e that the Minister will appoint the Advisory Panel in a three-yearly rotation commencing on a
date shortly after each ALCT election, or
e that the Electoral Commissioner will appoint the Advisory Panel (replacing the Review
Committee).
The decision as to who appoints is a matter of policy, however | believe the following comments are
relevant in relation to broader discussion on the issue.
Firstly, under the current process a Review Committee is appointed by the Commissioner following
discussion with the Aboriginal Land Council. As set out in the guidelines, membership of the
Committee consists of
e persons that are knowledgeable of and widely accepted as being of high-standing within the
Aboriginal community, and
e persons having particular expertise in the fields of Aboriginal genealogy and history.
It would seem reasonable that members of the Advisory Panel should satisfy these criteria regardless
of whom appoints them.
Secondly, as there may not be many individuals that meet these criteria, the Ministerial appointment
option might need to specify whether or not a previous member may be reappointed, and include a
process for appointing replacement members if a vacancy occurs.
Thirdly, the Ministerial appointment option may undermine broader community confidence in the
Advisory Panel’s advice, and have the potential for a perception of government control. There is also
a risk that some widely respected members of the Aboriginal community may decide not to be part
of the Panel. It is important to note that the Commissioner may request the advice of such persons as
the Commissioner considers necessary. The final determination is made by the Commissioner who
will consider all advice provided.

Restriction of appeal

Currently, pursuant to section 10(7) of the Act, both a person who lodged an objection, and a person
to whom an objection related may appeal to the Supreme Court, on the ground that procedures have
not been observed.

The Additional Consultation paper proposes to: restrict any right of appeal against a decision of the
Electoral Commissioner to a person whose application has not been accepted — in all other
circumstances, the Electoral Commissioner’s decision is final.

| note this means there would be no right of objection for any other person aggrieved by the
Commissioner’s decision other than the person applying for enrolment.

| would be happy to provide clarification of any of the comments in this submission.
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