Hi

Thank you for the opportunity to provide feedback on the Consultation Paper on a new Aboriginal
Cultural Heritage Protection Act.

The following comments are provided to assist in further developing the planning assessment
elements outlined in Part 6 of the Consultation Paper (Alignment with the State’s planning and
development system).

e The value of the non-statutory processes and mechanisms (i.e. PlanBuild Tasmania and an
enhanced LIST property search functionality) would be limited by the extent to which locations
where Aboriginal cultural heritage is present are able to be mapped on public accessible
platforms. Given the cultural sensitivity of some sites and the risks that can result from making
the existence of some locations public information, it would be likely that information available
through these platforms would be a subset of all was known to exist at any point in time. A
search in either platform that yielded no information on Aboriginal cultural heritage could be
taken by a development proponent as a clear indication there is no Aboriginal cultural heritage
present in circumstances where there is in fact Aboriginal cultural heritage, and where it is of a
nature that its presence cannot be made public information.

e Arequirement that certain planning applications must be supported by an Aboriginal Cultural
Heritage Property Search Certificate would only be effective in practice if it was able to be easily
determined which applications require a certificate. Planning authorities have a limited amount
of time after an application has been received to determine whether it is valid or not and what is
required to make it valid. Reliance on triggers such as a threshold level of ground disturbance
are likely to prove difficult as this information is not currently provided in the material submitted
with a planning application and may not be able to be determined from the material provided.
Also consideration needs to be given as to how this approach would operate if information that
a proposed development will exceed the threshold only comes to light during the assessment of
the application. Would an application that was later found to require a certificate but was not
accompanied by one when received and determined to be valid be considered never to have
been valid despite how far through the assessment process it had proceeded, or would there be,
for example, an ability to pause the statutory assessment process until the certificate had been
sought by the applicant and provided to the planning authority?

e Assuming that an Aboriginal Cultural Heritage Property Search Certificate is evidence that there
is no Aboriginal cultural heritage present on a particular site, and a certificate would be withheld
if Aboriginal cultural heritage is present, does this mean for some locations a planning
application for a particular use or development cannot be made to the planning authority?
Would there be an ability for an assessment by the AHC of proposed measures to avoid or
mitigate impacts Aboriginal cultural heritage which would allow a certificate to be issued despite
Aboriginal cultural heritage being present on the site? Following on from this, would a certificate
ever be conditional?

e Itis proposed that any activity that is of a certain scale or degree of risk to heritage would
require a mandatory Aboriginal Cultural Heritage Management Plan to be completed and
approved by the AHC or Minister prior to the activity commencing. The assessment of planning
applications is subject to strict timeframes set out in LUPAA which means a planning authority
will almost without exception have to determine a planning application well before any required
Aboriginal Cultural Heritage Management Plan has been approved. This does not provide any
opportunities for the integration of measures to avoid or mitigate impacts Aboriginal cultural



heritage into the planning assessment and the planning approval. This absence of integration
may mean a planning permit may not be able to be acted upon or necessitate a proponent
having to seek and obtain a later amendment to the planning approval so that it aligns with the
Aboriginal Cultural Heritage Management Plan.
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