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Submission: Consultation paper on proposals for change (model for returning land)

Thank you for the invitation to make a submission regarding the paper: ‘An improved model for
returning land to Tasmania’s Aboriginal people — Consultation Paper on proposals for change’,
released on 8 June 2022.

Under “2. Revisions to ALCT elections”, the consultation paper proposes that the Act be
amended to:

e remove the process for objecting to a person’s enrolment on the ALCT Roll (s10(3)(c));

e apply a method consistent with the intent of the Government's Eligibility Policy to
determine eligibility to participate in ALCT election processes, creating consistency with
the practices of the Commonwealth and other jurisdictions; and

e implement appropriate procedural reforms to reflect a reduced role of the Electoral
Commissioner.

This submission provides details regarding my position on these recommendations and a
comment regarding the timing of the introduction of the legislation.

When asked for my perspective on the ALCT enrolment and election processes by professors
Kate Warner and Tim McCormack for the Pathway to Truth-Telling and Treaty report, | provided
comments regarding my concerns over the objection process within the current legislation and
how it may be worth considering an appropriate alternative. | had also made similar informal
comments to the Chair of ALCT and to Minister Jaensch at an earlier time.

After being involved with most ACLT elections since the creation of the Aboriginal Lands Act
1995 (“the Act”), my concerns regarding the objection process are that:

e the current process of objection could be viewed as inconsistent and unfair; and
e "an objection” creates a more distressing and complicated process for the person
objected to.

The ALCT enrolment form requires the applicant to provide personal details and to declare that
(as required by section 3A of the Act):

1. they are an Aboriginal person,
2. they self-identify as an Aboriginal person, and
3. they are communally recognised by members of the Aboriginal community.

In accordance with section 10(2B) of the Act, following the close of the enrolment period, the
names and addresses of all those who have applied to be enrolled are placed on the Preliminary
Roll which is then made available for public inspection to enable any person to object to one or




more of the names listed. There are no criteria as to who can make an objection (i.e. they do not
need to be a Tasmanian Aboriginal person or even a Tasmanian resident), and the objector does
not need to provide any evidence for the objection. Also, there is no guarantee that any person
will view the Preliminary Roll during the inspection period to make an objection.

Under section 10A(1) of the Act, if no objections have been made against a name listed on the
Preliminary Roll then the person is to be automatically moved to the ACLT Roll and is entitled to
vote and nominate at ALCT elections.

Under section 10(4A) of the Act, if an objection is made against a name listed on the Preliminary
Roll then the applicant must provide evidence (the individual carrying the onus of proof) of the
three elements:

e An ancestral link

e Community recognition

e Self-identification as an Aboriginal person — essentially already provided by completing
the enrolment form.

The Act charges the Electoral Commissioner with the responsibility of determining the outcome
of these objections. In considering an objection the Electoral Commissioner may request the
advice of such persons as the Electoral Commissioner considers necessary (section 10 (4)(a)).

Being informed of the objection and the requirement to provide evidence of their claim is often
distressing, confrontational and disempowering for the applicant who most likely has earnestly
completed an enrolment form with the intention of being part of the ALCT community.

For the ALCT enrolment and election processes undertaken from 1996-2018, 691 objections were
received. Of those the Electoral Commissioner:

e accepted the objection for 318 cases (including where applicants declined to provide
further evidence) and
e upheld the enrolment for 373 cases.

For the 2020 ALCT enrolment process, it appears that no-one viewed the Preliminary Roll.
Therefore, anyone who may have had their enrolment rejected at a previous enrolment process
would have been automatically included on the Roll had they re-submitted an enrolment form in
2020.

Similarly, someone with no connection to the Aboriginal community, with no ancestral link, could
also have fraudulently completed the form and automatically been entered onto the ALCT Roll.

From an administrative perspective, | have proposed that instead of the objection process, all
enrolment applicants be required to follow the same process, producing all necessary evidence
upfront rather than as a requirement for just those objected to. | believe this approach would
provide consistency, clarity of process and remove the hurtful and divisive accusatory step which
is part of the current process.

The proposal to change eligibility to “become consistent with the Government’s Eligibility Policy”
is a matter of policy, and has not been part of any of my discussions on this matter.

If the proposed changes to eligibility are implemented, it is expected that the Electoral
Commissioner would no longer have a role in the management of the ALCT roll. In these
circumstances, another organisation (possibly the Office of Aboriginal Affairs or ALCT) would
maintain the ALCT Roll and provide the Electoral Commission with a copy of the roll before the
commencement of each round of elections or a by-election, consistent with the arrangements for
other statutory and non-statutory elections.




The next ALCT enrolment process is due to commence mid 2023. If the Government is to
introduce legislative amendments to the Parliament during 2023 (as suggested in the
consultation paper) | strongly recommend that the next enrolment and election processes be
delayed until the new legislation receives Royal Assent.

Kind regards,
‘Andrew awkey

ELECTORAL COMMISSIONER
28 July 2022




