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Submission on Review of the Aboriginal Heritage Act 1975

As a planner, | wish to make a few brief comments in relation to the section on
‘alignment with the State’s planning and development system’ in A New Aboriginal
Cultural Heritage Act: Consultation Paper on High Level Policy Directions.

Context

The primary purpose of better aligning Aboriginal cultural heritage law with planning
law should be better protection of Aboriginal cultural heritage for the benefit of
Tasmanians and particularly Aboriginal Tasmanians. Efficient governance is
important but providing ‘certainty of process’ for developers should be a secondary
objective only — and one that should not supplant the primary object of better
protection.

It seems it is widely agreed that consideration of Aboriginal cultural heritage should
occur early in the planning and approval process. It should be noted that from a
planning and development perspective, early implies at the state, regional and local
planning stage and then the rezoning/planning scheme amendment stage. The
development approval/planning permit stage is considered late in the planning and
approval process - let alone any activities that take place after development approval
as a condition of an approved planning permit.

Regarding integration of planning and Aboriginal heritage protection, it may be that
educating local government and planners that existing RMPS and LUPAA objectives
referring to ‘cultural well-being’ and conserving places of ‘cultural value’ should apply
to both Aboriginal and non-Aboriginal culture, is more important than integrating the
objectives of the RMPS into the new Aboriginal Cultural Heritage Protection Act - in
terms of better conservation outcomes.

Proposals

The Government has proposed that anyone seeking to undertake certain activities,
such as applying for a planning permit and disturbing a lot of ground, must first
undertake a search of the Aboriginal Cultural Heritage Register. This is a very basic
requirement, and should at least be strengthened by LUPAA requiring that evidence
of such a search be submitted with planning permit applications.

It has also proposed that any activity of a certain scale or degree of risk to heritage
would require a mandatory Aboriginal Cultural Heritage Management Plan to be
completed and approved prior to the activity commencing. Such plans should be
completed far earlier in the planning and development process — at the planning
scheme amendment/rezoning stage where one is required (as is often the case for
large scale projects), and certainly prior to the granting of any planning permit
approval. Fully completed cultural heritage management plans for non-Aboriginal



heritage are typically provided with the planning scheme amendment and planning
permit applications - not after approvals have been granted.

The Government has proposed establishing statutory assessment and approval
timeframes, similar to and possibly aligning with those in LUPAA. Experience with
LUPAA suggests that, where statutory time frames provisions are poorly drafted and
statutory assessment and approval processes are not supported by adequate
numbers of well-qualified staff, poor outcomes can be expected.

It has also proposed using Tasmanian Planning Policies as a mechanism to ensure
Aboriginal cultural heritage is considered and better protected at the state and
regional planning levels and in planning scheme amendments. There is nothing
preventing the Tasmanian Planning Commission from considering Aboriginal cultural
heritage at the regional and rezoning stages now — and it should be, as the
Government’s 1 July 2021 Tabling Report suggested. If they are well-drafted,
meaningful and enforceable, Tasmanian Planning Policies in the future may also be
able to assist in ensuring better protection for Aboriginal heritage in regional planning
and rezonings.

At present, it should be noted the historic cultural heritage code under the statewide
planning scheme specifically prohibits applying the code in local provisions
schedules to protect Aboriginal cultural heritage. This would seem to be inconsistent
with the intention of better protecting Aboriginal heritage through the planning
process — and should be considered by Aboriginal Heritage Tasmania and the
Aboriginal community in the context of this consultation process.

I sincerely hope that a new Aboriginal Cultural Heritage Protection Act and any
associated amendments and procedures ensure better protection of Tasmania’s
important Aboriginal cultural heritage.

Yours sincerely

Peggy James



