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Introduction 
 

The Local Government Association of Tasmania (LGAT) is the representative body 

of Local Government in Tasmania.  Established in 1911, the LGAT is incorporated 

under the Local Government Act 1993 with membership comprising 28 of the 29 

Tasmanian councils. 

 

The objectives of the Association are:- 

− To promote the efficient administration and operation of Local Government 

in the State of Tasmania; 

− To watch over and protect the interests, rights and privileges of municipal 

Councils in the State of Tasmania; 

− To foster and promote relationships between Local Government in the 

State of Tasmania with both the Government of Tasmania and the 

Government of the Commonwealth of Australia; 

− To represent the interests of the members of the Association generally, 

and in such particular matters as may be referred to the Association by its 

members; and 

− To provide such support services to the members of the Association as the 

Association may by resolution in meeting determine. 
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General Comments 
 

This submission has been developed following collaboration with member councils 

and focuses on broader policy issues and a number of shared technical concerns 

in relation to the review of the Drains Act 1954 (the Act). A number of councils 

have made direct submissions to the review, containing considerable detail and 

technical knowledge.   Any omission of in this submission of comments that 

councils have made directly should not be viewed as lack of support by the 

Association for that specific issue. Where councils are not in agreement on a 

particular aspect of the policy or implementation guide, this is reflected in the 

text. 

 

The Association appreciates the level of consultation provided by the Department 

of Primary Industry, Parks, Water and the Environment on this issue through 

membership of the Reference Group and the extended time period provided in 

regards to this and individual council submissions.  

 

Review of the Drains Act 1954 
 

Responsibility for Stormwater Management  

 

There is a strong Local Government view that the responsibility for stormwater 

management and drainage should remain with Local Government. Many Local 

Government activities directly impact or are impacted by waterways, for example, 

land use planning, works on public roads, and subdivisions. In particular, 

stormwater management is inextricably linked to road construction and 

maintenance, particularly in rural areas. Councils are responsive to the needs of 

local communities and there are practical and economic efficiencies in a single 

authority providing major infrastructure services to local communities.  

 

General Legislative Issues 

 

The Issues Paper questioned whether the powers and responsibilities provided 

under the Act were adequate and sufficiently clear. There is consensus among 

members that the existing legislation in regards to stormwater management is 

significantly inadequate in a number of areas. Neither the Act nor the Local 

Government Act 1993 clearly outlines the responsibilities of Local Government, 

Landowners and other stakeholders in relation to stormwater and drainage. 

Current legislation is not sufficient to enable Local Government to provide for, 

manage, regulate and maintain a stormwater drainage system for its 

communities.  

 

There is a shared view that the Act requires significant amendment to the extent 

that the drafting of a new Act would be more beneficial than an attempt at a 

major redrafting of current legislation. Councils would prefer that a new Act is 

drafted specifically to reflect the powers and responsibilities of Local Government 

to provide for, manage, regulate and maintain a stormwater drainage system. For 

example, a “Local Government (Stormwater) Act” or similar could be drafted 

which would align with other areas of Local Government legislative responsibility 

such as the Local Government (Highways) Act 1982.  

 

A number of specific deficiencies requiring amendment in the Drains Act 1954 
have been identified by councils under Whole Of Sector Technical issues, point 6. 

 

The Issues Paper questions whether there is scope to include provisions for 

stormwater management in another existing Act or if stormwater legislation 
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should stand alone. There is a firm Local Government view that stormwater 

management requires standalone legislation. Duplicated provisions in other 

legislation should be removed through consequential amendments as part of the 

process of creating the new legislation. 

 

Definitions and Formalisation of Some Common Law Principles 

 
Significantly contributing to the inadequacies of current legislation in regards to 

stormwater management, is a lack of formal definitions in the Drains Act 1954. 

Councils have raised a number of key terms that require definition, through which 

greater clarity will be provided in regards to council or other stakeholder 

responsibility on a number of matters. Key terms requiring formal definition or 

revised definition within the legislation include: 

• natural watercourse; 

• catchment; 

• stormwater; 

• stormwater nuisance; and 

• common drain. 
 

There is consensus that Local Government has responsibility from the point rain 

water hits the ground to the point that rain water (stormwater) enters the 

common law definition of a natural watercourse. Local Government is not 

responsible for water in the sky, nor should it be responsible for stormwater in a 

natural watercourse” (except in situation where a council agrees responsibility for 

a natural watercourse). 

 

In many cases, issues relating to matter such as liability rely on common law 

principles. For example, common law has accepted that an upstream land owner 

has no liability to a downstream land owner where the stormwater flows from  the 

higher property to the lower property and where the storm water has not been 

concentrated or the volume intensified beyond its natural state. Specifying this 

common law principle in the legislation would assist in dispute resolution. A 

number of councils would be able to provide further technical advice in this area. 

 

Catchment Management  

 

There are currently a number of definitional and responsibility issues in regards to 

catchment management under the Act. As stated above, a definition for a 

‘catchment’ is required and responsibility for catchment management needs to be 

articulated.  

 

There is broad agreement that catchment management is an issue that goes 

beyond the scope of drain and stormwater legislation, but that it has significant 

impacts on both these areas of responsibility. Members agree that catchment 

management is an issue that is far broader than can be realistically captured in 

legislation for drains and stormwater management. There is a need for leadership 

and expertise in this area of catchment management to provide guidance and 

address the issue in a coordinated way, involving all stakeholders.  Stormwater 

needs to be managed within a whole of catchment context and include 

consideration of water quality and quantity entering natural water courses. 

 

Floodplain Mapping 

 

Responsibility for flood plain management, mainstream flooding, and control of 

soakage and overland flows is not clearly defined in current legislation. Floodplain 
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mapping is required to ensure that floodplains and overland flow paths are 

adequately acknowledged and preserved when planning any new developments. 

 

Clarification of Responsibilities in Regards to Stormwater and Public 

Health   

 

As stormwater is currently undefined, the role of Local Government in regards to 
stormwater quality, contamination and public health issues is unclear. It is not 

considered appropriate that stormwater legislation be the governing legislation in 

relation to public health and water quality. A definition of stormwater would, 

however, clarify issues relating to water quality, contamination and responsibility.  

 

It is Local Government’s view that stormwater should be uncontaminated; that is, 

water entering the stormwater system should not be contaminated. This needs to 

be articulated in the legislation. Revised legislation also needs to formalise 

requirements for trade waste agreements between a landowner and the drainage 

and stormwater authority, particularly in relation to agriculture and industry 
where seepage or runoff may impact stormwater quality. 

 

Stormwater Management and Stormwater Management Plans 

 

Best practice dictates that councils should have Stormwater Management Plans, 
and many members agree there is significant benefit in drafting such plans.  

However, currently there is no guidance provided in regards to the development, 

content or coverage of Stormwater Management Plans. Consequently, councils 

without the in house expertise to draft plans, nor guidelines to follow on which a 

consultancy brief to develop a plan could be based, may not have Stormwater 

Management Plans in place or the ability to develop these in the future.  

 

If it is intended to include a requirement that all councils have a Stormwater 

Management Plan under new stormwater legislation, it has been suggested that 

direction could be provided from the Environmental Protection Authority (EPA) on 

this issue. Further it may be appropriate to establish a reference group including 

EPA, DPIPWE, Local Government Representatives, NRM, and the Local 

Government Association of Tasmania to develop guidelines and templates to be 

used by Local Government to ensure consistency and effectiveness in the 

development of Stormwater Management Plans.  

 

Developer Responsibilities 

 

In order to protect Local Government stormwater infrastructure, it is requested 

that new or amended legislation makes it a formal requirement that developers 

refer all building applications to councils as the drainage authority, to ensure that 

erosion and sedimentation issues are considered appropriately as well as whether 

the public drainage system is adequate for the proposed development. This would 

mirror the process that has been adopted for the new water and sewage 

authorities. While it is often common practice for planning, and to a lesser extent 

building authorities to internally refer applications to the ‘drainage arm’ of council, 
it is recommended that this process be formalised. 

 

Headworks charges 

 

Currently, Local Government is not able to increase charges in relation to 

headworks for stormwater management in situations such as an expansion of an 

already approved development. In order to deliver an effective stormwater 

system, councils need to be able to provide and maintain effective infrastructure 
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but cannot be expected to meet the ongoing costs of growing development. It is 

requested that the new Act include explicit recognition of this issue to enable 

headworks charges to be applied. It is recommended that the application of such 

charges be managed through the Stormwater Management Plan, requiring 

justification for applied charges. 
 

 

  

Whole of Sector Technical Issues 
 

1. Councils should be obliged to keep an official record of underground and open 

channels that are part of the stormwater system that the council have 

responsibility to manage and maintain and such stormwater system must 

eventually discharge to a natural watercourse. 

2. The clauses within the current Drains Act relating to on-site waste water 

treatment should be included in the Plumbing Regulations as this is a principle 

document used by environmental health officers. 

3. The propose new Local Government (Stormwater) Act legislation should 

provide Councils the power to enter into an agreement with a land owner or 

group of land owners to extend the public stormwater system at the cost of or 

in such proportion as agreed by all parties.  However where agreement is not 

reached or where a drainage scheme is in need of preparation (to address a 

broader sub-catchment area or a multiple number of land owners) a 

mechanism must be available. This is likely to be outside the proposed new 

Local Government (Stormwater) Act.  

4. The concept of a "drainage district" (as mentioned in the Drains Act and 

DPIPWE discussion paper) is unnecessary and was only relevant when sewer 

was part of the old Act.   

5. There must be provisions within the legislation to protect drainage 

infrastructure (whether underground or open channels as shown on a plan of 

the public drainage system held by the authority).  The protection must give 

Council ultimate power on whether or not to allow development over or near 

the public infrastructure.  The purpose is twofold - firstly to obviously protect 

the structural integrity of the infrastructure and secondly to allow sufficient 

room for the drainage authority to access the infrastructure for maintenance 

and replacement from time to time. The definition of development must 

include: 

a. Any structure classified as a class 1-10 building under the Building 

Control of Australia and 

b. Any works whatsoever that will place filling or excavation of soil that 

alters the vertical topography of land over or near the infrastructure. 

i. The width to be protected shall be 1.5 metres from the outside 

edge of the public infrastructure.   

6. The Drains Act 1954 is deficient on the following issues: 

a. no details of responsibility for retaining structures and embankments 

adjacent to waterways; 

b. benefiting landowners not being required to contribute towards 

stormwater works and Schemes of Construction; 

c. benefiting landowners not being required to contribute towards the 

piping of waterways if other landowners wish for these works to occur; 
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d. Councils not having the power to require owners or occupiers to 

comply with the relevant Plumbing Regulations, replace, alter, enlarge, 

maintain, repair or clean any stormwater installation or shared 

stormwater installation; and 

e. dated legislation regarding on-site wastewater treatment. 

7. Septic tank onsite management and disposal is a matter outside drains and 

stormwater management. 

8. In regards to the re-use or harvesting of stormwater, the role of the Director 

for Public Health needs to be clarified. This needs to be considered in 

collaboration with councils and other relevant agencies. 

9. The Act needs to enable stormwater containment and reuse – however a 

number of issues need to be clarified including should people have to connect 

to the storm water system? 

10. Gaps that have been identified outside the breadth of stormwater/drains 

legislation include: 

a. Internal (private) plumbing arrangements regarding stormwater re-use 

b. Private sewage connections and the potential for leakage into 

stormwater 

c. Common drains (although a definition is required in the Act). 

11. The issue of discharge of water from a private property into the stormwater 

system needs consideration in regards to contamination or other effects. If 

the water has been concentrated, disrupted from its natural flow or 

contaminated in any way, discharge should require approval from council as 

the water authority.  

 

12. Salinity. Soil salinity needs to be taken into consideration in regards to 

infrastructure construction.  

 

Summary 
 

Management for stormwater and drainage is currently the responsibility of Local 

Government. While there are a number of deficiencies in current legislation in 

regards to the clearly defining Local Government’s roles and responsibilities as 

well as enabling Local Government to effectively and efficiently manage, regulate 

and maintain a stormwater drainage system, there is strong sectoral view that 

responsibility for stormwater should be retained.  

 

This review process has provided councils with the opportunity to identify a large 

number of issues and shortcoming with the current legislative arrangement 

surrounding stormwater and drainage management. Many issues relate to a lack 

of definition or clear articulation within the legislation of Local Government and 

other stakeholder’s responsibilities in regards to stormwater management.  

 

This paper has identified a number of major policy issues for the Local 

Government Sector as well as a number of technical issues that have been 

identified as issues of concern for many member councils. The Association is 

aware (and has encouraged) that a number of councils will make their own 

submissions to the review. These submissions will contain a greater level of 

technical detail on issues including those raised in this paper, as well as 

highlighting local issues of concern.  



 ________________________________________________________________________________________________  

  LGAT  July 2010 (Review of Drains Act 1954)   Page 9 
 

 

Through feedback from our members, this paper has raised that some issues 

such as catchment management go beyond legislative arrangements for 

stormwater and drainage management, although the significant interrelationships 

are acknowledged. While definitions are required to determine areas of 

responsibility and clarify issues such as liability under new stormwater legislation, 

it is also recognised that Local and State authorities need to work collaboratively 
to achieve improved water quality and management of stormwater and 

catchments for the benefit of the Tasmanian community. For this reason, 

members have recommended a state authority is established to drive this process 

in consultation with key stakeholder including Local Government.  


