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Executive Summary

We acknowledge and pay respect to the Tasmanian Aboriginal people as the traditional and
original owners and continuing custodians of the land on which we live and work, and we
acknowledge Elders — past, present and emerging.

This review has confirmed, as indicated in past reviews over many years, that dissatisfaction with Tasmania’s Aboriginal
Heritage Act 1975 (the Act) remains high among both Tasmanian Aboriginal people and most stakeholders.

Many of those that provided input into the review process, and particularly Aboriginal people, hold significant
concerns with the limitations of the protection measures afforded by the Act. As elsewhere in Australia the desire
of Aboriginal people for better protection of their heritage, and for a stronger role in delivering this protection, is a
critical driver of reform. We are also observing a similar shift in the expectations of Australians more generally. This
is reflected in current national developments.

Protection of Aboriginal heritage also has practical implications, particularly in relation to proposals to carry out
developments. Those implications can result in delays to approval, negative sentiment, additional cost and a need

to modify proposals or seek approval to interfere with or destroy Aboriginal heritage. These implications are often
compounded when issues arise too late for proper planning and management. This has resulted in land owners,
managers of land and developers raising concerns over a lack of certainty of process, with many calling for alignment
with the State’s Resource Management and Planning System (RMPS).

However, despite the many limitations and inefficiencies inherent in the Act, at its core the Act clearly establishes
that it is an offence to interfere with, damage or destroy Aboriginal heritage without prior approval. As a result, the
majority of established industries and developers that take on large-scale developments appropriately investigate
Aboriginal heritage, and the management and protection of Aboriginal heritage is given careful consideration. The
end result is that relatively few permits to interfere / damage / destroy are granted by the Minister each year.

The review received many suggestions for improvement. Among the prominent suggestions were: increased
education and awareness; the need for cooperative and proactive management of Aboriginal heritage based on
early consideration in planning and development approval processes; and widespread support for cooperative and
consultative approaches that closely involve Tasmania’s Aboriginal people. This review has heard a number of other
suggestions for reform, outlined in detail later in this report. These are around issues such as the need to define
Aboriginal heritage more appropriately (abandonment of the term ‘relic’ is universally supported) and a need for
open and transparent processes — along with occasional points of support, such as for the current level of penalties.

Over the past 20 years, all other States and Territories have either introduced completely new laws (or at least, have
substantively amended their laws) or are currently in the process of doing so. There is also a strong momentum

at a national level to aim for more consistent legislation, and recognition of common standards. In reviewing and
renewing our own Act, we are therefore part of a national process. We can draw on precedents from other
jurisdictions, and perhaps from national standards. This makes it an auspicious time to be undertaking this review.

Review of the Aboriginal Heritage Act 1975 3 Review Report ¢ March 2021



Findings of the review

The following key findings of the review are based on analysis of input received through the consultation process,
including comparison with legislation in other jurisdictions. The focus is on the presentation of widely agreed views
on the Act, supplemented and informed by analysis. Findings are grouped together under headings reflecting key
themes that have emerged through the review process.

Age and general adequacy of the Act

FINDING #1. While the 2017 amendments addressed a number of the most problematic elements of the Act, it
remains amongst the most outdated in Australia. In the view of the vast majority of contributors to this review, the
shortcomings of the Act are considerable and cannot be meaningfully addressed through further amendment of the
current Act. There is a near consensus on the need for new, modern and contemporary Tasmanian legislation.

FINDING #2. The language, structure and functions of the Act are outdated and do not support management
and protection of Aboriginal heritage in Tasmania in a manner that is consistent with contemporary practices and
standards for managing Indigenous heritage, nationally and internationally.

Purpose and objective of the Act

FINDING #3. The Act lacks clarity on its overall intended purpose and objective. In other jurisdictions statements
of purpose, objectives or principles provide additional guidance in understanding and interpreting the legislation.

Definition of Aboriginal heritage

FINDING #4. The definition of Aboriginal heritage in the Act is limited in scope and does not align with
contemporary definitions. As a consequence, not all heritage that is of significance to the Aboriginal people of
Tasmania, and to broader society, is currently recognised and afforded appropriate management and protection.

FINDING #5. New categories of any expanded definition might include contemporary Aboriginal heritage,
Aboriginal areas and Aboriginal landscapes and seascapes. Legislated processes and prescribed criteria would provide
a robust and transparent framework for identifying and registering these Aboriginal heritage values.

Early consideration of Aboriginal heritage

FINDING #6. Statutory and policy mechanisms to promote early consideration of Aboriginal heritage in land use
planning and approvals processes are absent across Tasmania’s Resource Management and Planning System (RMPS).
There is broad support for the inclusion of mechanisms that result in early consideration of Aboriginal heritage, to
improve protection outcomes and to promote public awareness of Aboriginal heritage.

FINDING #7. Education, awareness and appreciation for what Aboriginal heritage is and why it is so valuable are
key long-term components in realising improved outcomes in the management and protection of that heritage.

Certainty of statutory process

FINDING #8. The Act almost completely lacks clarity and certainty of process, as well as flexibility and
proportionality. This reduces the confidence of investors and developers and other users of land in Tasmania. It
also contributes to a more general lack of confidence in the ability of the legislation to adequately and consistently
protect and manage Tasmania’s Aboriginal heritage.

Review of the Aboriginal Heritage Act 1975 4 Review Report ¢ March 2021



FINDING #9. As elsewhere in Australia, it is recognised that all parties involved in the legislated process — including
those charged with fulfilling administrative functions, Tasmanian Aboriginal people, proponents and consultants —
need to be appropriately informed and resourced to play their part in ensuring efficient process, effective regulation
and appropriate protection.

Aboriginal Heritage Council role and representation

FINDING #10. There is broad acceptance that a representative body, such as the Aboriginal Heritage Council, can
play an important role in managing and protecting Aboriginal heritage in Tasmania. There is significant support for
expanding the current statutory role of the Council.

FINDING #11. Additional prescriptions in the Act around selection of members of the Aboriginal Heritage Council
would improve confidence in the Council and be widely welcomed.

Decision making process

FINDING #12. The Act contains little guidance on the process for decision making, and has no requirement
for transparency or justification for decisions that are made. Changes in this respect would significantly improve
confidence and trust in the decision making process.

FINDING #13. The limited role of Aboriginal people in decision making, and the widespread perception of
an ongoing failure to sufficiently value and protect sites of significance to Aboriginal people, underlie their deep
dissatisfaction with the current system.

Management tools

FINDING #14. The Act does not provide any of the contemporary tools that are available in modern Aboriginal
heritage legislation for managing and protecting Aboriginal heritage. The central process — the permit to interfere
(eto) with Aboriginal heritage — is inflexible and unable to consider scale, and the Minister holds the sole responsibility
for making decisions. There is nothing to encourage proactive and cooperative agreement among parties, including
Aboriginal people, on how Aboriginal heritage should be protected and managed.

Compliance and enforcement

FINDING #15. Enforcement provisions for appropriate punishment and strong deterrence remain essential and are
universally supported. It is also considered that a focus on education, as well as streamlined and effective processes,
would be the best long-term foundation for effective and broad-based compliance.

FINDING #16. Providing opportunities for Aboriginal people to be involved in compliance and enforcement
activities would be welcomed, offers opportunities to individual Aboriginal people, and would help to ensure that the
Act is effective and fully supported by Aboriginal people generally.

Ownership of heritage

FINDING #17. Review and renewal of Tasmania’s Aboriginal heritage protection and management legislation
provides an opportunity to formally recognise Aboriginal people as the original people of Tasmania and the living
custodians of Tasmania’s Aboriginal cultural heritage.
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Chapter 1: Introduction

1.1 This statutory review

The Aboriginal Heritage Act 1975 (the Act) is a stand-alone piece of Tasmanian legislation which defines what
Aboriginal heritage is and sets out how that heritage must be managed.

The substance of the Act was amended in 2017 for the first time since it was created in 1975. The amendments
served to address some of the most outdated and problematic parts of the Act and were seen as a positive
step. However, aside from the amended provisions, the Act as a whole remains largely outdated and unused and
continues to reflect the thinking and language of close to half a century ago.

The requirement for a statutory review of the Act was one of the more important amendments made in 2017 (s.23
of the Act). It was acknowledged at the time that the 2017 amendments were only intended to replace the worst
features of the Act and that, in due course, more comprehensive and contemporary legislation should be introduced.

The Department of Primary Industries, Parks, Water and Environment has undertaken this review on behalf of
the Minister for Aboriginal Affairs. This report presents the findings of the review to the Minister. The requirement
for a statutory review further specifies that the Minister is to table a report detailing the outcome of the review

in both Houses of Parliament. That report (the Tabling Report) will be informed by these findings and will be the
Government's response to the findings of this review.

The public phase of the review began in late May 2019, with the release of a Discussion Paper and a call for public
submissions. This generated 39 submissions that provided a broad range of comments and suggestions. The Minister
released a report on 6 December 2019 that detailed the consultation feedback received.

The COVID-19 pandemic affected the timetable for Stage 2 of the consultation, a targeted follow-up process
originally scheduled for March to June 2020. By mid-February 2020, it was obvious that the Aboriginal community
organisations and key stakeholders would not be able to engage as initially planned, and public servants were unable
to travel as needed.

Subsequently, in the final quarter of 2020 the review team contacted the organisations and individuals that had been
engaged, or made submissions, in the initial consultation process in 2019 to provide a further opportunity for their
input into the review. The intent was to capture any new thinking or information, so that views recorded remained
current. Most of those contacted were happy simply to reconfirm previous feedback, but some additional points
were made.

The review has considered and analysed all feedback received. The review also includes a comparison with how
Aboriginal heritage is managed in other Australian jurisdictions. VWhile all views and opinions have been taken into
account in preparing this report, not all are specifically mentioned and discussed. Instead, this report presents

the key matters and themes that have emerged. As noted, all written contributions to the review, together with
the Consultation Feedback Report summarising feedback from the public consultation phase, are available on the
Department’s website.

" The Consultation Feedback Report and the 39 submissions are available at
https://dpipwe.tas.gov.au/about-the-department/aboriginal-heritage-act/consultation-feedback-report
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The Consultation Feedback Report and the original detailed submissions remain an essential reference for the
consultation results. Input from the later consultation provided further valuable information and confirmation of
views. The 11 key themes that were identified in the Consultation Feedback Report also remain an important guide
for the review (see Appendix 1). A summary by category of contributor is presented at Appendix 2. The analysis has
been fully informed by all feedback as well as by the knowledge held in the Department and comparisons with other
jurisdictions. VWhere relevant, this review identifies the views of Aboriginal people or non-Aboriginal stakeholders.

This review is formally of the Act as a whole, but it makes little or no detailed comment on specifics of the Act. This
reflects the key point that although the Act is short, much of it is unused and redundant: specific critique of those
provisions would add limited value. The active elements are almost entirely those either amended or inserted as part
of the 2017 amendment process. As indicated in the first finding in Chapter 3 below, it is considered reasonable to
operate on the assumption that any new legislation will be very different in form and content.

While much has been heard from contributors to the review by way of suggestions about what is missing from or is
wrong with the current legislation, and therefore what might be considered in preparing new legislation, the scope of
the current review has not extended to policy recommendations or to preparation of new legislation.

The main intent of this Review Report is to set out the key findings gathered from the public consultation process,
and to provide some high-level analysis of those issues, including by reference to legislation in other jurisdictions.
This will be presented to the Government for consideration of how it will address the issues that have been
identified. The Government will then formulate a response that will constitute the ‘report on the outcome of the
review’ specified in 5.23(2) of the Act and table that in Parliament (‘the Tabling Report’).

1.2 Origins and history of the Act

The Aboriginal Heritage Act 1975 was introduced as the Aboriginal Relics Act 1975 and has remained in many respects
unchanged in the subsequent 45 years. Although Tasmania was the last State to introduce specific legislation to
protect Aboriginal heritage, even at the time of its introduction it was somewhat old-fashioned?

[ts focus was clearly to protect archaeological ‘relics' dated before 1876, the date of the death of Trukanini. The
late 1960s and 1970s were a time of vigorous (and contentious) activity in Tasmanian Aboriginal archaeology, and
there was a genuine upsurge of interest in Aboriginal history. Growing concerns for environmental protection were
complemented by an increasing concern for the fate of cultural ‘relics®. Archaeologists and historians provided
momentum for legislation that was largely aimed at preventing or regulating amateur and black-market collection as
well as preserving sites from the impact of tourism.

As the last legislation of its time, it drew on models elsewhere, including the New South Wales model with

an advisory council comprising experts from various related fields. However, there was little consultation with
Tasmanian Aboriginal people, or with stakeholders such as local government and commercial developers. The focus
was very much on academic networks and on what could be learnt from archaeology.

2 Arrecent PhD thesis by Jamin Moon, who has worked for many years in the Victorian Aboriginal heritage system, includes
(Chapter 5, pp.54-116) a useful history of the legislation in all Australian jurisdictions up to almost the present: Aboriginal
Cultural Heritage Law, the Thirdspace and Decolonisation in Australia, Canada and Aotearoa / New Zealand, Latrobe, 2019.

> For the source of this early background, see Laurajane Smith, ‘A history of Aboriginal heritage legislation in south-eastern
Australia, Australian Archaeology, 50, 2000.
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The Act was seen by its creators as a progressive breakthrough, but its provisions were brief and relatively modest
in practice. There was provision for ‘protected sites, to be managed by the Director of National Parks and WVildlife.
One place on the 5-person Aboriginal Relics Advisory Council was reserved for a person of Aboriginal descent —
Tasmania was only the second jurisdiction to include such a provision — but in other respects the power lay wholly
with the Minister and the Director. In theory, all pre-1876 physical heritage was protected but there is no indication
that the implications of this protection was thought through, in terms of how it might impact on development
activities. The offences were extremely hard to establish or prove, and the penalties minimal.

Nonetheless, the Act did represent the beginning of a legislated acknowledgment of Aboriginal heritage in the State,
and a key provision in practice was the obligation to report findings of ‘relics. Over time this led to the gradual
accumulation of an evidence base, which became known as the “Tasmanian Aboriginal Sites Index’ (more recently the
‘Aboriginal Heritage Register’). Despite the inadequacies of the Act, administrative procedures were developed to
create a system that could lead to the avoidance or mitigation of harm, facilitating the protection of much Aboriginal
heritage. There was in addition the beginnings of a formalised process of bringing Tasmanian Aboriginal people

into the management system, through the recognition of ‘Aboriginal heritage officers’ and a role for the Tasmanian
Aboriginal Land [later ‘and Sea’] Council. Such advances owed little to the Act itself, however.

By the late 1990s there was a broad agreement that the Act had been overtaken by legislation in every other
jurisdiction. A formal review in 1997-98 generated almost uniformly critical comment, from all sides. By then, the Act
had no credible defenders, but the lack of agreement about how to replace it was to prevent reform for the next 20
years. The State undertook two major review processes, in 2003-2010, and 2011-13. Each included comprehensive
public consultation processes that confirmed the range and extent of the criticisms of the Act.

The second review resulted in the Aboriginal Heritage Protection Bill 2013, a comprehensive and complex attempt to
incorporate the lessons of the newer legislation interstate, in particular the Victorian Aboriginal Heritage Act 2006.

It was still in Parliament, and facing a select committee in the Legislative Council, when the Government changed

in early 2014. Reflecting on the recent history of efforts to reform Aboriginal heritage laws in the State, the new
Government decided that it would be best to amend the Aboriginal Relics Act 1975 to remove its worst and most
offensive features, and to provide for this statutory review. Among the 2017 amendments, the name was changed to
Aboriginal Heritage Act 1975, although the term ‘relics’ continues to be used throughout the Act.
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Chapter 2: The Act in a National Context

2.1 Purpose and structure of the Act

The Department of Primary Industries, Parks, VWater and Environment is responsible to the Minister for Aboriginal
Affairs in relation to the administration of the Act. The Department includes the specialist unit Aboriginal Heritage
Tasmania (AHT), which undertakes the general implementation of the Act and supports the Aboriginal Heritage
Council (AHQ).

Before comparing the Act with other legislation, it is useful to briefly outline its current structure and content,
highlighting those provisions that are of significance. The original Aboriginal Relics Act 1975 had 25 sections, mostly
quite short. Although the 2017 amendments changed a good deal of the content, and added about a quarter to the
Act’s length, the structure and general scale remained. There are six parts:

Part | — Preliminary

o 2 sections, including the crucial s.2, ‘Interpretation’ — the definitions of key terms. This was significantly
amended in 2017 to import the concept of ‘significance to the Aboriginal people of Tasmania’, and supporting
definitions of ‘Aboriginal tradition” and ‘significance’. The two references to 1876 were also deleted.

Part Il — The Aboriginal Heritage Council (the only Part renamed in 2017 — formerly ‘The Aboriginal Relics Advisory
Council’)

o 3 brief sections, significantly amended in 2017 to amend or replace the 4 former sections. The main
provisions stipulate the composition of the new AHC (not more than 10 members, all Aboriginal people)
and a broad advisory role, specifically including to advise in relation to any ‘object, site or place alleged to
be a relic’; this became necessary once the 1876 date was deleted and modern items became potentially
protected under the Act.

Part IIl — Declaration and Management, &c., of Protected Sites

o 3 sections intended to provide for sites of special significance. However, only five were ever proclaimed, the last
over 30 years ago (three remain current), and this Part’s provisions have proved difficult to interpret and use.

o In 2017 the one amendment (s.9(2A) & (2B)) was to include very high maximum penalties (up to $1.72
million) for harm knowingly inflicted, or $344,000 if the offence was reckless or negligent. The maximum
penalty is 1,000 times higher than the former penalties and is now in line with those applying in the Historic
Cultural Heritage Act 1995, which covers non-Aboriginal heritage.

Part IV — General Provisions Relating to Relics, Including Their Vesting in the Crown

o 5 sections, much of which is barely or never used (including those relating to Crown ownership), but
including two important provisions:

+ s.10(3), unchanged in 2017, which requires a person, ‘as soon as practicable after finding a relic, to
‘inform the Director or an authorized officer of the find’ This underlies the official record of Aboriginal
heritage in the State, now consisting of well over 13,000 items.

+ 5.14(1), which has for decades been in practice the only operative provision in the Act — requiring a
permit ‘granted by the Minister on the recommendation of the Director’ to ‘destroy, damage, deface,
conceal or otherwise interfere with a relic, or to deal with a relic in various other ways (sell, remove etc).
In 2017 the penalty provisions were radically upgraded to the same levels as in s.9(2A) & (2B).
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Part V — Provisions Relating to Administration and Enforcement

o Now 9 sections, ranging from much that has rarely if ever been used, to several of the more significant
amendments of 2017, aimed largely at making enforcement more practicable. Key amendments include:

*+ in recognition of the massively increased penalties, providing for defences. As well as that of carrying out
emergency work (s.20), the Act now includes a form of ‘due diligence’ defence based on compliance with
Guidelines issued by the Minister and approved by Parliament (s.21A).

+  s5.21B, extending the time in which a prosecution must be commenced from the former 6 months (by
default, under other legislation) to 2 years from the offence or from when it first comes to the attention
of an authorised officer.

Part VI — Miscellaneous

o 4 sections totalling barely a page. The longest deals with Regulations, but there have been no current
Regulations for at least 20 years. The significant provisions, as amended in 2017, are for:

+ This statutory review of the Act, due within three years.

+ Atidying up and clarification of the references to two other Acts that deal with Aboriginal human

remains.

2.2 Comparison with other Aboriginal heritage legislation

A characteristic of Aboriginal heritage law in Australia is that each jurisdiction has its own legislation that was
introduced at different times. (This includes some Commonwealth law that is now under review and plays a
generally minor role in the practical protection and management of Aboriginal heritage) There are many differences
of detail between the State Acts as well as important variations in terms of basic principles and approach. The
history and organisation of the Tasmanian Aboriginal people is unique and the effective absence of native title (in the
sense recognised in statute law) is also a major point of difference with the mainland’s models around ‘who speaks
for Country’. Further, each State has its own planning and development control regime. It has therefore never been
possible for Tasmania simply to align with an established model.

Before looking at comparisons in more detall, it is worth noting the contrast in length between the Tasmanian Act
and all post-2000 legislation, including legislation in development. This provides a crude but instructive illustration,
and the contrast between the Aboriginal Heritage Act 1975 and modern legislation elsewhere is quite stark (see table
at Appendix 3). Modern examples of legislation are at least three times as long as the Tasmanian Act, and the widely
cited Victorian Act is about 10 times as long. This is despite the fact that much of the Tasmanian legislation is barely,
if ever, used. The comparison indicates very clearly that modern legislation includes a great deal that is absent from
the Tasmanian Act.

The complexity of the issues that arise when seeking to legislate for heritage as ancient and widespread as Australian
Aboriginal heritage is confirmed by the historical fact that reviews in all jurisdictions have often ended without
achieving new legislation, or the reform process has been very long and drawn out. A brief summary of where the
Commonwealth, States and Territories are at this point is included in the table at Appendix 3.

Despite the uncoordinated reform process between States, there are clearly some trends that emerged over time
and a tendency for each new Act to provide useful precedents for those that follow, as each tries to pick out the
best from all the others. The tendency for broadly similar changes over time is likely to be accentuated by the wide
dissemination of the Best Practice Standards (see section 2.4 below), which take precedents from modern legislation,
in particular that of Victoria. Some of those who provided feedback in the Stage 2 consultation argued that the Best
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Practice Standards should now provide criteria for acceptable new legislation.

A recent academic study* considered that the 2017 amendments had brought key elements of the Aboriginal
Heritage Act 1975 substantially closer to other legislation, and that it was no longer the extreme outlier that it was
for many years previously. But it remains clear that Tasmania requires very significant reform before it has legislation
comparable with contemporary legislation in other jurisdictions.

As part of this Review, a comparison of the main features of legislation across Australian jurisdictions has been
updated, and the full table is at Appendix 4. Some of the key features from this table are summarised in the table
below:

* Jamin Moon, Aboriginal Cultural Heritage Law, pp.105-7 [full reference at footnote 2].
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While it is acknowledged that each jurisdiction will have legislation that reflects its own unique history and
circumstances - including contextual constraints such as the nature of its planning and approvals systems, its
mechanisms of reservation for conservation purposes, native title circumstances and the impacts of early European
settlement - the differences between the Tasmanian legislation and that in other jurisdictions are striking. Yet despite
the inevitable differences between jurisdictions, clear trends are emerging in both policy and legislation which
includes many of the practical implementation mechanisms — around compliance and enforcement, or potential tools
like management plans and agreements — that are now reasonably standard in all the more modern legislation. Many
of these are picked up in the new Best Practice Standards.

2.3 A note on the practical administration of the Act in Tasmania

While the Tasmanian Act is very different from modern legislation in other parts of Australia, it is important to
acknowledge that the reality of how Aboriginal heritage is protected and managed in Tasmania is more similar to
other jurisdictions than a simple comparison with their legislation would suggest. In Tasmania, the lack of statutory
mechanisms has forced development of administrative practices, policies and procedures. These have gone some
way to improve certainty and deliver outcomes that are comparable to those realised through the statutory
mechanisms in place in many other jurisdictions.

The basis for the current system is the core feature of the Act — which clearly establishes that it is an offence to
interfere with, damage or destroy Aboriginal heritage without prior approval. Many developers, and in particular larger
scale developers, are aware of their obligations regarding Aboriginal heritage and undertake appropriate assessments.

The 2017 amendments included the development of statutory Guidelines that lay out a basic scheme for people to
undertake ‘due diligence’ in relation to Aboriginal heritage. The intent is to equip anyone engaging in activities that
potentially impact on Aboriginal heritage with some basic precautions to avoid harm. The ability to claim ignorance
as a defence was removed at the same time.

The cumulative work of many Aboriginal people, industry proponents, consultants or archaeologists, heritage
organisations, and Aboriginal Heritage Tasmania staff has created a substantial body of up-to-date information and
advice. Good practice elsewhere, nationally and internationally, informs much of what is done. This allows good-faith
developers and land managers to undertake appropriate surveys etc, and to manage heritage that may incur impact,
in a logical and thorough fashion. (The resources available can be found on the AHT website,
https://www.aboriginalheritage.tas.gov.au/ .)

The Aboriginal Heritage Register (previously called “Tasmanian Aboriginal Sites Index’), has grown over the years

to hold a record of more than 13,000 sites and objects. The register also contains thousands of reports from
assessments of Aboriginal heritage that are used to inform advice. Its origins and history, including the limitations of
information technology in earlier decades, mean that there are significant variances in the quality of its information
and its coverage of the State is highly uneven. This register does, however, provide a fundamental tool for protection
and management, and has great potential to be improved.

For instance, there are now simple tools to allow public interrogation of whether there is known and registered
Aboriginal heritage at a particular site. The ‘Dial before you dig’ and ‘Aboriginal Heritage Property Search’ tools cater
to large numbers of basic enquiries. The number of searches has grown from 37,023 for 2018 to 46,628 for 2020.
Consistently about 8 per cent of these searches trigger the possibility of requiring further consideration.

At each more complex step the numbers reduce, because it becomes clear either that there is no identified
Aboriginal heritage likely to be interfered with, or that it can be avoided. In 2020 there were 857 desktop reviews,
249 full register searches, 57 full assessments and 31 permit applications (including for archaeological studies).
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In summary, compared with the number of initial enquiries on Aboriginal heritage, few permits to interfere /

damage / destroy are considered by the Aboriginal Heritage Council and Minister each year. In the majority of cases,

particularly if Aboriginal heritage is addressed early, in line with the official advice and along with other considerations
like environmental impacts, harm can be avoided. Even if it is concluded that harm cannot be avoided and a permit is
required, harm can usually be mitigated through permit conditions.

[t is not in any way contended that the system is ideal, which is largely because it has had to be built up in the
absence of clear processes and responsibilities in the Act. Some of the problems created by this absence are
impossible to overcome by administrative action only, particularly due to the lack of any flexibility in the ministerial
permit process. However, it would be inaccurate to conclude from considering the Act alone that the way Aboriginal
heritage is managed in Tasmania is completely different from what happens in other jurisdictions.

2.4 Relevant developments in Aboriginal heritage policy nationally

There is an influential factor present at this time that has never been so important previously. This is the momentum
towards review and improvement of Aboriginal heritage legislation nationally. In many ways this makes the timing

of the review very fortunate, although it could also complicate the timelines because over the next two years there
may well be some relevant national and inter-jurisdictional processes to work through. This will certainly be the case
if national standards are to be developed and implemented.

On 21 September 2020, when the Ministers responsible for both Aboriginal heritage and Indigenous Affairs from
every jurisdiction in Australia held a roundtable to discuss Indigenous cultural heritage legislation, three issues were
considered:

+ the statutory 10-yearly review of the Commonwealth’s Environment Protection and Biodiversity Conservation
Act 1999 (EPBCA), where the interim report had been strongly critical of the Commonwealth’s legislation
to protect Aboriginal heritage, including the Aboriginal and Torres Strait Islander Heritage Protection Act 1984
(ATSIHP Act) which is intended to provide a backstop for Aboriginal heritage under imminent threat;

+ the development by the Heritage Chairs and Officials of Australia and New Zealand of Dhawura Ngilan: A
Vision for Aboriginal and Torres Strait Islander heritage in Australia, incorporating also Best Practice Standards® —
which draw heavily on the example of the Victorian legislation; and

+ the intense discussion and consequent momentum for change created by the blasting of long-inhabited
and highly significant rock shelters at the Juukan Gorge in the Pilbara, in May 2020. A Joint Standing
Committee Inquiry has produced an interim report and has indicated that in 2021 the Committee will be
approaching jurisdictions to examine their Aboriginal heritage legislation (beyond Western Australia and the
Commonwealth, which were investigated in the interim report)®.

Following the roundtable Ministers agreed that their respective governments would further consider the Dhawura
Ngilan and Best Practice Standards; welcomed the Commonwealth’s intention to address Indigenous heritage
protection reform opportunities (including for ATSIHP) as part of its response to the EPBCA review; and agreed
also to reconvene later to review progress towards the modernisation of their laws. The final Report of the EPBCA
Review was released on 28 January 2021, including formal Recommendations. Recommendation 7 reads: ‘The

> Available from https://www.environment.gov.au/heritage/publications/dhawura-ngilan-vision-atsi-heritage .

6 See https://lwww.aph.gov.au/Parliamentary_Business/Committees/Joint/Northern_Australia/CavesatjuukanGorge .
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Commonwealth Government should immediately initiate a comprehensive review of national-level cultural heritage
protections, drawing on best practice frameworks for cultural heritage laws.”

The coincidence of this timing has created a higher level of interest, and of momentum for reform, than has arguably
been seen for at least a quarter of a century.

In summary, the national context suggests that there is increasing interest in harmonising Aboriginal heritage
legislation with reference to agreed national standards. Until the Commonwealth announces its own intentions,
however, and Ministers have reconvened to discuss the issues further, the possible mechanisms remain unclear.

7 The relevant Chapter 2 is significantly updated, and among other things contains many references to Dhawura Ngilan and the

Best Practice Standards, especially at pp.68-69: https://epbcactreview.environment.gov.au/resources/final-report .
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Chapter 3: Findings

Introduction, and structure of the chapter

The sections under this chapter group together issues that have been identified through this review. Issues, concerns
and suggestions that have been identified in relation to the Aboriginal Heritage Act 1975 are discussed and, where
relevant, a clear finding is presented. The findings represent as far as possible an objective and high-level account of
the weaknesses or strengths of the Act, drawn from consultation feedback and the analysis of information from and
about other Australian jurisdictions. It will in due course be the responsibility of the Government to indicate how it

intends to respond to the findings of this review.

The scope of the Review has been open, enabling consideration of all issues raised. The Discussion Paper that
launched the consultation process set out its questions under 10 headings, which then provided the structure for
the Consultation Feedback Report. A slightly different and more relevant way of grouping issues has emerged from
the feedback received and additional analysis. The issues are discussed below under the following headings:

—

Age and general adequacy of the Act

Purpose and objectives of the Act

Definition of Aboriginal heritage

Early consideration of Aboriginal heritage

Certainty of statutory processes

Aboriginal Heritage Council role and representation
Decision making processes

Management tools

VW 0 N oy AW

Compliance and enforcement

10. Ownership of heritage

3.1. Age and general adequacy of the Act

Issues and observations

The review has confirmed, as indicated in past reviews over many years, that dissatisfaction with Tasmania’s Aboriginal
Heritage Act 1975 (the Act) remains high among both Tasmanian Aboriginal people and non-Aboriginal stakeholders.

The broad themes of discontent with the Act remain largely the same as in reviews dating back to the 1990s,
although mitigated to some extent by the effect of the 2017 amendments. Critically, the Aboriginal community
continues to be fundamentally unsatisfied with the Act, with at best grudging support for a few elements. Reasons
for this attitude include: the lingering implication that the people and culture of the community are extinct and
represented only by relics; the apparent inability of government to enforce the Act and punish offenders; and the
Act’s advisory-only role for Aboriginal people. Stakeholders such as, farmers, foresters, miners and the construction
/ land development industry also remain critical of the lack of legislated process and of procedural clarity generally,
which effectively concentrates all attention on the single ‘permit’ process under s.14 of the Act. Many contributors,
including those from local government, also called for alignment with the State’s Resource Management and Planning
System (RMPS).
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There is consensus that Aboriginal heritage has value to all Tasmanians. The oldest heritage is at least 40,000 years
old. The pre-1830s heritage in particular is irreplaceable — ‘Once it's gone, it's gone) as a member of the Aboriginal
Heritage Council put it.

The consistent message from Aboriginal people has been that the value of their heritage is fundamental in terms

of identity, spirit, culture, and connection to Country. The review has heard of the distress of Tasmanian Aboriginal
people around the destruction of their heritage, while waiting so long for effective legislation to protect it. Despite
disagreements on other issues among Tasmanian Aboriginal people, they are united in the concern about the
preservation of their cultural heritage. Increasingly, this concern is also reflected in calls for greater consistency across
jurisdictions in Australia, along with a greater consideration of international standards and trends.

The outline of the Act and comparison with legislation in other jurisdictions in Chapter 2 demonstrate that the
Tasmanian legislation compares poorly with modern legislation on the topic.

Remedies for the majority of issues that the review has heard about would necessarily need to be underpinned by
modern, contemporary and effective legislation backed with appropriate resourcing. There is general agreement that
Tasmania should be aiming for best practice management of its Aboriginal heritage.

Over the past 20 years, all other States and Territories have introduced completely new laws or at the least have
substantively amended their laws, or they are currently in the process of doing so. The current momentum for
reform, discussed in section 2.4 above, means that in reviewing and renewing our own Act, we are part of a national
process. Among other things, this means Tasmania can also draw on precedents from other jurisdictions or from
potential national standards.

The Government concluded in 2017 that there was no realistic scope for further amendment of the Act. The
amendments of that year already stretched the fabric of the Act. Critically, it was impossible in 2017 to remove the
term ‘relic’ from the body of the Act without redrafting it. The understanding that the 2017 changes had reached
the limits of what might reasonably occur via amendment was an important consideration in establishing the need
for this statutory review. There was no significant argument in the consultation for merely further amending the Act.

On that ground, it is evident that any effort to address substantive shortcomings in the Aboriginal Heritage Act 1975
will require creating a legislative regime that is up-to-date and comprehensive. At the same time, any elements of the
current Act that remain useful or positive should of course be retained.

There was strong comment that the development process for any future legislation should involve early and
substantial engagement with Aboriginal people, cultural heritage practitioners, users and developers of resources in
Tasmania and the wider community.

FINDING #1. While the 2017 amendments addressed a number of the most problematic elements of the Act, it
remains amongst the most outdated in Australia. In the view of the vast majority of contributors to this review, the
shortcomings of the Act are considerable and cannot be meaningfully addressed through further amendment of the
current Act. There is near consensus on the need for new, modern and contemporary Tasmanian legislation.
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FINDING #2. The language, structure and functions of the Act are outdated and do not support management
and protection of Aboriginal heritage in Tasmania in a manner that is consistent with contemporary practices and
standards for managing Indigenous heritage, nationally and internationally.

3.2. Purpose and objectives of the Act

Current provisions

The nearest reference to a purpose in the Act is the ‘long title”: ‘An Act to make provision for the preservation of
aboriginal relics’. The Act does not contain any objectives or principles to support how the purpose is achieved.

Issues and observations

The majority of those that provided input relating to this matter consistently stated the Act is out of date and lacks
clarity on its overall intended purpose and objectives. It has been suggested that inclusion of a clear Purpose and
Objective statement will make clear the intentions of the provisions within the Act and provide guidance on its
scope. Recent legislation in other jurisdictions includes objectives.

It has been suggested that Tasmanian legislation should reference the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP). This was supported by the Australian Government in 2009 and is widely recognised
by the world’s Indigenous peoples as articulating the foundation principles and minimum standards for the survival,
dignity, security and wellbeing of Indigenous peoples worldwide. The Best Practice Standards attached to Dhawura
Ngilan highlight consistency with UNDRIP and other international law as the preferred foundation principle for
Australian legislation.

FINDING #3. The Act lacks clarity on its overall intended purpose and objective. In other jurisdictions statements
of purpose, objectives or principles provide additional guidance in understanding and interpreting the legislation.
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3.3. Defining Aboriginal heritage

Current provisions

The Act does not provide a definition for ‘Aboriginal Heritage’; it does however provide a definition for ‘relic’, which
remains its main operative term:

(3) For the purposes of this Act, but subject to the following provisions of this section, a relic is —

(a) any artefact, painting, carving, engraving, arrangement of stones, midden, or other object, made or created by any
of the original inhabitants of Australia or the descendants of any such inhabitants, which is of significance to the
Aboriginal people of Tasmania; or

(b) any object, site, or place that bears signs of the activities of any such original inhabitants or their descendants, which
is of significance to the Aboriginal people of Tasmania; or

(c) the remains of the body of such an original inhabitant or of a descendant of such an inhabitant that are not interred in—

(i) any land that is or has been held, set aside, reserved, or used for the purposes of a burial-ground or cemetery
pursuant to any Act, deed, or other instrument; or

(i) a marked grave in any other land.

Excluded from the definition of relic are those objects that are made, or likely to have been made, for the purposes
of sale.

The 2017 amendments changed the title of the Act from the Aboriginal Relics Act to the Aboriginal Heritage Act
and expanded the definition of ‘relic’ to include the phrase ‘which is of significance to the Aboriginal people of
Tasmania.

significance, of a relic, means significance in accordance with —

(@ the archaeological or scientific history of Aboriginal people; or
(b) the anthropological history of Aboriginal people; or

(© the contemporary history of Aboriginal people; or

(d) Aboriginal tradition.

The amendments also defined ‘Aboriginal tradition’, using terms that have been standard in legislation nationally since
the 1970s®.

A consequence of the 2017 amendments that rightly removed the cut-off date of 1876 (the date of the death

of Trukanini) for a relic to be afforded protection under the Act was a lack of guidance and mechanisms on the
determination of which post-1876 heritage should be afforded protection. This was partially addressed by providing
(in s.3(2)(ab)) that in cases of uncertainty the Aboriginal Heritage Council (AHC) would provide advice, effectively
making it the arbiter of what heritage came under the Act.

& The Aboriginal Land Council of Tasmania, however, would delete the reference in this definition to traditions etc of ‘a

particular community or group of Aboriginal people) leaving only ‘of Aboriginal people generally'.
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Issues and observations

There is near consensus on a need to modernise the way that Aboriginal heritage is defined in the Act. Many
contributors to the review hold strong views that the language used in the Act to refer to Aboriginal heritage does
not reflect or accurately represent Aboriginal meanings and values and must be addressed.

The amendment of the title of the Act in 2017 from the Aboriginal Relics Act to the Aboriginal Heritage Act
acknowledges the inappropriateness of the use of the word ‘relic’ in defining Aboriginal heritage, as it comes with
connotations that Aboriginal heritage is confined to artefacts from a time, and a people, long past.

There was broad recognition that the definition of Aboriginal heritage, and what is covered, should be expanded
beyond the archaeological.

The Aboriginal Heritage Council captured broadly held views of the Aboriginal community in suggesting a
contemporary definition should ‘encapsulate tangible and intangible heritage values and allow for the connection
with the cultural story of our [Aboriginal] people and for cultural landscapes [including seascapes] such as button
grass plains, and natural features such as mountains, trees, waterways (inland and coastal) etc as well as recognising
areas that have social values and are associated with oral stories, traditions, ceremony, and trade relations.

A recent definition in the New South Wales draft Aboriginal Cultural Heritage Bill 2018 reads: ‘Aboriginal cultural
heritage is the living traditional and historical practices, representations, expressions, beliefs, knowledge and skills
(together with the associated environment, landscapes, places, objects, ancestral remains and materials) that
Aboriginal people recognise as part of their cultural heritage and identity” The new WA draft Bill offers a narrower
definition, while the national Best Practice Standards recommend use of the broader Victorian model. But all such
definitions are broadly consistent with the vast majority of representations received on the matter of better defining
Aboriginal heritage.

[t was agreed that ultimately the determination of whether and why any element of heritage is ‘significant’ is for
Aboriginal people to decide. This is distinct from the often technical exercise, particularly with archaeological
heritage, of identifying and categorising the specific characteristics of such heritage, an exercise that may form an
important part of an assessment process.

There was no opposition to retaining a clear prescription of what is not considered to be Aboriginal heritage. In
the current Act this is confined to objects that have been made for sale. It has been proposed that this should not
preclude all such items, if they are of significance to the Aboriginal community, from being nominated for listing as
Aboriginal heritage. The determination of this significance may be through a registration process based on a set of
prescribed criteria.

Recognition of Aboriginal landscapes and areas (currently provided for in the Act only through Aboriginal Protected
Sites) was widely agreed to be important; however, there was significant concern among land management and
land use stakeholders that there would need to be a clearly defined process guiding how such recognition could

be achieved. It was suggested that this may be through a nomination process, with consideration of validity against
agreed criteria. This is how the Victorian Act deals with intangible heritage.

The aspect of intangible heritage that is broadly covered by the term ‘intellectual property’ (IP) — stories, images,
music, dance etc — is complex. Currently only the Victorian Act (in Part 5A, inserted in 2016) provides for such
heritage. Provisions in that Act are essentially about protection of IP from commercial exploitation by third parties.
Some Aboriginal organisations hold a strong view that prescriptions around management of Aboriginal intellectual
property must extend to who may hold such information and how such information may be reproduced, shared
and viewed. IP law is in general a Commonwealth responsibility and the issues have been under review at that level
for some years. In the past, the Tasmanian position has been that the Commonwealth remains the appropriate
jurisdiction to be responsible for this type of Aboriginal heritage. The Best Practice Standards conclude that ‘it is
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desirable that measures in this respect are supported by Commonwealth legislation” and indicate support ‘for the
development of national legislation in regard to the recognition and protection’ of intangible heritage’.

The 2017 amendments that removed the 1876 cut-off date for the creation of Aboriginal heritage recognised that
Aboriginal culture is a vibrant and living culture. Any new definition of Aboriginal heritage will need to provide clarity
around which objects (and if included, traditions, practices etc) that are created by Aboriginal people now, and in
future, warrant protection and management under the Act. For instance, in relation to historic heritage something

is not necessarily automatically protected when it is first created; but with the passage of time, or through special
circumstance, that built heritage may become significant to the people of Tasmania and worthy of protection

and management under historic heritage legislation. It has been proposed that a listing process for nominating,
considering and accepting proposals for newly recognised Aboriginal heritage values could be administered by a
representative Aboriginal body such as the Aboriginal Heritage Council.

FINDING #4. The definition of Aboriginal heritage in the Act is limited in scope and does not align with
contemporary definitions. As a consequence, not all heritage that is of significance to the Aboriginal people of
Tasmania, and to broader society, is currently recognised and afforded appropriate management and protection.

FINDING #5. New categories of any expanded definition might include contemporary Aboriginal heritage,
Aboriginal areas and Aboriginal landscapes and seascapes. Legislated processes and prescribed criteria would provide
a robust and transparent framework for identifying and registering these Aboriginal heritage values.

3.4. Early consideration of Aboriginal heritage

Current provisions

Provisions in the Act apply to persons interfering with Aboriginal heritage, including while undertaking works on
land. The provisions simply prohibit interference, damage or destruction without a permit being in place. There is no
formal linkage to the State’s Resource Management and Planning System (RMPS). Key legislation in the RMPS, such
as the Land Use Planning and Approvals Act 1993 (LUPAA) (and any planning scheme in force under that) and the
Environmental Management and Pollution Control Act 1994 (EMPCA), do not carry provisions requiring consideration
of impacts to Aboriginal heritage.

Issues and observations

The result of the Act’s stand-alone status is that it is possible to overlook Aboriginal heritage in planning for projects
and developments. This can be the effect of innocent ignorance because there is no trigger in broader planning
processes to bring the matter to attention. The post-2017 statutory Guidelines are helpful if used, but there remains
nothing to ensure that a person knows about them.

9 Best Practice Standards, at https://www.environment.gov.au/system/files/resources/8582db94-6daa-4097-b77e-

079a797ef67d/files/dhawura-ngilan-vision-atsi-heritage.pdf , p.33.
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[t has been asserted that the balance is in favour of economic considerations when Aboriginal heritage emerges

as a competing consideration at the end of a project approval process. At that point in a development process
considerable investment of time and money will have been made. Considerations that are part of the development
application process (such as environmental and historic cultural heritage) may have also been taken into account in
the design and many, if not all, opportunities to work around Aboriginal heritage may have been lost. Often one of
the only options remaining is to apply for a permit to interfere with or destroy the heritage.

Late consideration of Aboriginal heritage does not promote positive outcomes for Aboriginal heritage protection

and creates a perception of lower value. The review has heard that negative outcomes, such as loss of time, loss of
money, frustration and even deliberate and unreported removal or interference with the Aboriginal heritage, occur
as a result of late consideration. The core problem remains that Aboriginal heritage is not an element of the normal

planning and approvals process.

The review has heard varying views on how early consideration of Aboriginal heritage may be achieved. However
there is strong, consistent agreement that early consideration of Aboriginal heritage in land use planning processes
is vital to maximise both protection for Aboriginal heritage and opportunities for proponents to plan how best
to work around Aboriginal heritage issues. The practical options for doing this are not, however, straightforward
(though section 3.8 discusses some potential tools for proactive management).

[t is agreed, and unarguable, that broad awareness and understanding of the significance and value of Tasmania’s
Aboriginal heritage will play an important part in achieving better outcomes. The lack of awareness about the
prevalence of Aboriginal heritage in Tasmania, and about the Act and its requirements, still results in many
proponents unintentionally breaking the law.

In addition, consideration can be given to ways that Aboriginal heritage is taken into account during, for instance,
rezoning processes or possibly in the creation of subdivisions. Potential options will require careful consideration of
the technical and legal issues in the operation of LUPAA and the planning scheme.

[t has also been argued by some councils, heritage practitioners and land management industries that there is
potential to make better use of spatial information on where known Aboriginal heritage occurs (currently based

on information in the non-statutory Aboriginal Heritage Register administered by Aboriginal Heritage Tasmania).
Different options have been presented. At one end of the spectrum, full visibility of the information on the Register
is suggested; while others suggest that just being aware of where Aboriginal heritage surveys had been conducted
previously, and having access to relevant survey results and recommendations, would help them understand potential
costs associated with any proposal they may be considering.

Councils do a thorough job of educating the public on the requirements to obtain a planning permit. In some cases
they note on their websites the legislation that a proponent may need to be aware of in submitting a development
application, in order to be successful. Councils, however, have no statutory role in considering potential impacts on
Aboriginal heritage when they assess development applications. Councils cannot therefore require proponents to
have considered impacts to Aboriginal Heritage or to have sought approval under the Aboriginal Heritage Act 1975.
As a direct consequence, it is not uncommon for the first consideration of Aboriginal heritage to be either when

a person gets a ‘positive” hit through Dial Before You Dig while checking for buried cables etc, or it comes to their
attention when they unintentionally dig up or otherwise encounter Aboriginal heritage, and potentially destroy it,
once they commence work at a site.

Some respondents have called for a ‘full integration” model, meaning that Aboriginal heritage legislation would be
closely and statutorily tied to LUPAA processes. This is how historic heritage is considered and managed. An option
is a ‘lighter touch’ integration model where the planning system carries provisions which include Aboriginal heritage
among the matters that must be considered.

The current scheme requires consideration of environmental matters such as noise, water and threatened species,
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but the listed environmental matters do not extend to Aboriginal heritage. Some have noted that if Councils had
an obligation to take potential impacts on Aboriginal heritage into account when considering land use applications,
applicants would be advised up-front that they would need to provide evidence of consideration of the potential
for impacts on Aboriginal heritage in their land use applications. General awareness of the requirements under the
Aboriginal Heritage Act would also increase.

The Victorian system for managing Aboriginal heritage, widely seen as the model for integration with the planning
and approvals system, involves a set of criteria and exceptions that are complex and partly account for the length
of that legislation. Any system of ‘triggers’ involves drawing lines at certain points (such as the size of a block, or
the type of development, that requires assessment). Some relevant experts have indicated that if Councils had a
direct role this system would be necessarily complicated. The review also heard that it would not be considered
appropriate for non-Aboriginal people to be judging whether potential impacts were acceptable or not.

FINDING #6. Statutory and policy mechanisms to promote early consideration of Aboriginal heritage in land use
planning and approvals processes are absent across Tasmania's Resource Management and Planning System (RMPS).
There is broad support for the inclusion of mechanisms that result in early consideration of Aboriginal heritage, to
improve protection outcomes and to promote public awareness of Aboriginal heritage.

FINDING #7. Education, awareness and appreciation for what Aboriginal heritage is and why it is so valuable are
key long-term components in realising improved outcomes in the management and protection of that heritage.

3.5. Certainty of statutory process

Current provisions

The Act provides that the Aboriginal Heritage Council (AHC) ‘when it is appropriate and practicable to do so, is to
consult with the Aboriginal people of Tasmania. The Act does not, however, require the Council to seek professional
expert opinion for the purposes of providing advice to the Minister (except in relation to an object, site or place
‘alleged to be a relic’). Nor does the Act detail elements that should be considered or evidenced in the decision-
making process. It does not provide for appeal processes or stipulate timeframes for the provision of advice or
issuance of permits.

Issues and observations

There is broad concern that the Act does not provide clear guidance on how provisions in the Act that are
associated with the assessment and approval of permit applications should be implemented.

Respondents involved in use and development of land, such as large developers, foresters and miners, universally
indicated that proper protection and management of Aboriginal heritage is part of their core processes as they

go about their businesses. However, they are concerned that there is little in the way of specified processes and
timeframes in the legislation to allow them to meet expectations and manage their business planning processes
effectively, to meet statutory requirements. A part of the concern with the current process is its ‘one size fits all’
approach. It has been suggested by some (in line with models in some other jurisdictions) that the legislation should
consider the scale of a proposed activity, and the risk it poses to Aboriginal heritage.
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Almost all those who responded to the review wanted to see clear articulation of required processes, including key
steps and specified timeframes, for a range of administrative functions including;

- Process and timeframes for applying for permits, having them assessed and receiving notification of a decision
— many suggested there would be merit in aligning key steps and timeframes with similar assessment and
approval processes run under EMPCA and LUPAA,;

- Process and timeframes for appropriate consultation with Aboriginal people, including how to identify who
must be consulted with and how to go about that consultation — all parties contributing to this review
acknowledged the importance of consultation with Aboriginal people in determining how their heritage can
best be managed;

- Process for appealing decisions, including clear definition around who can appeal and under what
circumstances; and

- Process and criteria for how newly discovered or recognised Aboriginal heritage values can be considered
and then formally registered — these could include modern / new items created by Aboriginal people
and features nominated for special management and protection such as Aboriginal areas and Aboriginal
landscapes.

A key concern for both Aboriginal people and some non-Aboriginal stakeholders is that each of the entities involved
in the management of Aboriginal heritage issues around any given project (eg proponent, consultant, Aboriginal
community, Aboriginal Heritage Tasmania, Aboriginal Heritage Council etc) should have appropriate capacity and
resources at hand to deliver their specific function in the planning and approvals process. For some parties, the
resourcing of an activity is well understood (eg it is usual and accepted that a proponent would routinely pay for
planning expenses; a consultant would expect that they would be paid to provide advice; a government employee
would expect to be paid to assess permit applications). However, for other parties the resourcing is quite unclear

— and particularly for Aboriginal parties: eg how should an Aboriginal community be resourced to participate in
consultation and provide advice?! There are differences of opinion around matters such as how much resource

is reasonable and where that resource should come from. Smooth planning requires that all common regulatory
functions (including assessment and approvals, monitoring, compliance investigation and enforcement) are adequately
funded to meet timelines and other expectations; and also that Aboriginal community organisations that might play a
role in the legislated processes are able to do so. This last issue has been raised often in relation to the Juukan Gorge
inquiry. In Victoria the Government has put considerable efforts into building the capacity of their key Aboriginal
players, the ‘registered Aboriginal parties.

FINDING #8. The Act almost completely lacks clarity and certainty of process, as well as flexibility and
proportionality. This reduces the confidence of investors and developers and other users of land in Tasmania. It
also contributes to a more general lack of confidence in the ability of the legislation to adequately and consistently
protect and manage Tasmania's Aboriginal heritage.

FINDING #9. As elsewhere in Australia, it is recognised that all parties involved in the legislated process — including
those charged with fulfilling administrative functions, Tasmanian Aboriginal people, proponents and consultants —
need to be appropriately informed and resourced to play their part in ensuring efficient process, effective regulation
and appropriate protection.
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3.6. Aboriginal Heritage Council role and representation

Current Provisions

The Act was amended in 2017 to include provision for a statutory Aboriginal Heritage Council (AHC). The role

of the Council is to make recommendations and provide advice to the Minister and the Director in relation to the
administration of the Act. For the purpose of making recommendations ‘in relation to any object, site or place
alleged to be a relic’, the Council is to seek information or professional or expert advice from any person or body
the Council believes on reasonable grounds to have expertise in relation to the matters concerned. In performing its
functions the Council is to consult with the Aboriginal people of Tasmania, where it is appropriate and practicable to
do so.

The Act provides for the Council to consist of up to 10 members, all of whom must be Aboriginal persons.

In practice, the AHC primarily provides advice by making written recommendations to the Minister on permit
applications regarding the interference with any relic under the Act. The Minister grants or refuses permits allowing
for interference with the identified Aboriginal Heritage. The Act does not oblige the Minister to seek advice from
the Council or to act in accordance with the advice received from the Council in making decisions — whereas it does
require that the Minister have the advice of the Director of National Parks and Wildlife on all permits.

Issues and Observations

There is general agreement that a central Aboriginal body representative of the community, such as the AHC, would
be a suitable and relevant body to provide advice and make recommendations in relation to the management and
protection of Aboriginal heritage in Tasmania. The ALCT, however, proposes that it should assume all functions and
responsibilities assigned by the legislation to an Aboriginal representative body. There is significant diversity of view
around how input from an Aboriginal representative body should be regarded. Aboriginal people, however, feel

very strongly that they should be making the decisions about the fate of their heritage, particularly where the issue
involves the risk of harm to that heritage. Conversely, some stakeholders such as land management industries were
of the view that current arrangements whereby the Minister takes advice and makes decisions in relation to issuance
of permits were appropriate and should remain. (This is discussed further in section 3.7

There were a number of suggestions for the AHC to be statutorily obliged to seek specialist advice in particular
circumstances and to consult with the Aboriginal people of Tasmania.

A number of Aboriginal and several non-Aboriginal organisations, such as the Environment Defenders Office

and ICOMOS Australia, believe that the AHC should be an independent statutory body similar to the Tasmanian
Heritage Council (THC), which makes decisions in relation to the management of heritage under the Historic Cultural
Heritage Act 1995. (This is also discussed in detalil in section 3.7))

There has been strong interest in an expansion of the functions of the AHC. This may include, as often applies in
interstate Aboriginal heritage councils:

- Considering and making decisions in relation to applications to list Aboriginal heritage that is not self-evidently
suitable for listing, including modern heritage, Aboriginal areas and Aboriginal landscapes;

- Playing a central role in repatriating or restoring removed heritage to the most appropriate Aboriginal custodians;

- Approving or otherwise playing an integral role in the development and negotiation of Aboriginal heritage
management plans; and

- Determining appropriate parameters for Aboriginal people to interfere with Aboriginal heritage while
practising culture.
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There has been strong support across the board for the Act to provide more transparent and clearer member
selection and appointment processes, with additional criteria for consideration prior to the appointment of
members to the AHC around:

- Tasmanian Aboriginal membership;
- Gender and regional balance; and
- Required skill sets.

However, there is a divergence of views about how the AHC should relate to Aboriginal community organisations,
particularly those that are regionally based. Some of these argue that, in relation to heritage in their own areas, they,
rather than the AHC, should represent Aboriginal interests. This goes to some difficult and sensitive issues among
Tasmanian Aboriginal people. It is notable that current thinking in other jurisdictions is tending strongly towards
accepting ‘native title parties’ as appropriately representing those who ‘speak for Country’ in relation to Aboriginal
heritage. In the absence of native title in Tasmania, in the sense recognised in Australian statutory law, this relatively
straightforward option is not open.

FINDING #10. There is broad acceptance that a representative body, such as the Aboriginal Heritage Council, can
play an important role in managing and protecting Aboriginal heritage in Tasmania. There is significant support for
expanding the current statutory role of the Council.

FINDING #11. Additional prescriptions in the Act around selection of members of the Aboriginal Heritage Council
would improve confidence in the Council and be widely welcomed.

3.7. Decision making processes

Current provisions

The Minister is the decision maker on all significant matters relating to the management and protection of Aboriginal
heritage (the minor exception is the Director of National Parks and Wildlife's role in managing protected sites). The
Minister must take advice from the Director of National Parks and Wildlife in relation to issuing permits and the
declaration of protected sites. The Minister may seek advice from the AHC, but is not statutorily required to do so'
and the AHC may give him advice on its own initiative. The Minister is not required to take into account the advice
received, or to act in accordance with advice received. The Minister’s decision cannot be appealed.

0 There are minor and in practice irrelevant exceptions in sections 8 and 13.
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Issues and observations

There are mixed views on who should make decisions about how Aboriginal heritage should be managed and if it
can be interfered with or destroyed. There is, however, broad consensus that Aboriginal people should have a much
greater and more influential role in decision making processes.

Aboriginal people feel strongly that decisions about what happens to Aboriginal heritage should be made by
Aboriginal people. Similar views are expressed by some non-Aboriginal stakeholders, and are integral to the Best
Practice Standards in Dhawura Ngilan. Those with this view generally asserted that the AHC should be the decision
making body, with the exception of the ALCT which, as noted, proposes that it should assume all relevant statutory
roles under the legislation.

There is general recognition that decision making should achieve a balance of considerations, including broader social,
economic and environmental issues. However, there is also significant concern that Aboriginal heritage is vulnerable
and is not valued highly enough when weighed against social and economic considerations. Aboriginal people argue
that they see their heritage gradually being destroyed to build roads and houses and other infrastructure, as well as
now recognising its vulnerability to climate change induced threats such as sea level rise and fire. Aboriginal people in
Tasmania, as elsewhere, strongly assert that the presence and integrity of their heritage is essential to their cultural
and spiritual wellbeing, and that the continuing destruction of their heritage has an overwhelming impact on their
wellbeing individually and as a community.

A number of Aboriginal and some non-Aboriginal organisations believe that the AHC should be an independent
statutory body similar to the Tasmanian Heritage Council (THC), which makes decisions in relation to the
management of heritage under the Historic Cultural Heritage Act 1995. There is concern that the different approaches
to administration of the respective Councils speak to a disparity in the way that the respective heritages are
regarded and valued. This argument is partly countered by the fact that penalties for interfering with Aboriginal
heritage were brought to a par with those for historic heritage when the Act was amended in 2017. The value of
a direct comparison is further clouded by the fact that THC membership is also required to include specified areas
of expertise and to represent a variety of business and interest groups (see s.6(1) — interests represented include
local government, agriculture, churches, mining, tourism, and building development). These prescriptions have been
engineered to ensure that a broad and balanced consideration of social, economic and environmental factors is
embedded in any decisions made by that body.

The concern of some stakeholders is that if such expertise and interests are not represented on the AHC, these
broader considerations would not be properly accounted for in the making of decisions. The AHC, on the other
hand, argues that only Aboriginal people should make decisions on the fate of Aboriginal heritage and that the
Aboriginal community, and therefore the AHC, has the skills and knowledge to assess the environmental, social and
economic considerations relating to a proposed development, and points out that they already take these things into
account when advising the Minister on current matters.

As noted in the previous section, an important variant on the view that the AHC should be the decision maker is
the assertion that regional and local Aboriginal groups should also be separately consulted to ensure their views
and knowledge are heard and understood. Some submissions argue that such groups should have the final say on
heritage in their areas.

Views differ widely on the issue of the appropriate final decision maker. While a strong preference has been
expressed by some for the AHC to make decisions, others have strongly supported the continuation of
responsibility lying with the Minister. But if the Minister does retain a decision making role, it is generally agreed that
there should be increased transparency about how advice from the AHC is to be considered by the Minister in that
decision making process. There is broad support for provisions such as requiring;
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- the Minister to seek advice from the AHC when making decisions involving interference or destruction of
Aboriginal heritage;

- the Minister to have regard to the advice received from the AHC;

- the Minister to provide a public statement of reasons if their decision is contrary to advice from the AHC;
and

- the AHC to consider any consultation it, or any other party, has undertaken that has informed its advice to
the Minister.

FINDING #12. The Act contains little guidance on the process for decision making, and has no requirement
for transparency or justification for decisions that are made. Changes in this respect would significantly improve
confidence and trust in the decision making process.

FINDING #13. The limited role of Aboriginal people in decision making, and the widespread perception of
an ongoing failure to sufficiently value and protect sites of significance to Aboriginal people, underlie their deep
dissatisfaction with the current system.

3.8. Management tools

Current provisions

Effectively the only mechanism in the Act for regulating activities that can harm or interfere with heritage is the
‘permit granted by the Minister on the recommendation of the Director’ under s.14.

The Act provides for the declaration of protected sites by Order of the Minister. This power is restricted to state
owned lands and in practice has rarely been used (five times between 1976 and 1990). The Director of National
Parks and Wildlife is charged with responsibility for managing protected sites. The Minister and Director are not
required to consult with Aboriginal people in relation to the declaration and management of protected sites, except
when the Director seeks to remove human remains from a site for their protection, in which case he must have
regard to recommendations from the Aboriginal Heritage Council in relation to any scientific or other investigations
of those remains. Protected sites are provided for under Part 3 of the Act.

The Act provides for the Governor to make regulations. The regulations can make provisions with respect to
managing protected sites. No regulations have been in force for at least 20 years.

The Act does not make provision for a statutory register of Aboriginal heritage.

Issues and observations

A fundamental issue, which emerges most clearly from comparisons with other legislation, is the inflexibility of
the Act’s provisions and inability to provide processes proportionate to the issue concerned. This is reflected in
the consultation, which revealed consensus that the Act does not provide adequate mechanisms for the effective
management and protection of Aboriginal heritage. (Issues relating to compliance and enforcement are covered in
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the next section.) The Act has clear offences relating to interference with or destruction of Aboriginal heritage, but
has nothing in the way of mechanisms that encourage or recognise proactive management or reactive intervention
at any stage before the risk of damage is realised. In other words, the Act effectively does not come into play except
when threats to Aboriginal heritage are imminent or actually realised — which is, of course, often too late.

[t has been suggested that legislative mechanisms for managing Aboriginal heritage should be expanded significantly.
Analysis of modern legislation elsewhere indicates that a broad range of mechanisms are in use, such as:

- Astatutory Aboriginal heritage register;

- A modernised system of protected sites;

- Listed Aboriginal landscapes;

- Appeal provisions;

- Aboriginal heritage management plans for high-impact activities, and permits for low-impact ones; and
- Other voluntary management agreements.

All these could play a role in encouraging and / or enabling Aboriginal heritage to be considered and managed
well before a damage risk is realised. These mechanisms are all in use (in slightly varying forms) in other Australian
jurisdictions.

In particular, Aboriginal Heritage Management Plans — which are recognised as formal statutory management tools —
have been implemented with great success in other Australian jurisdictions such as Victoria, Queensland and South
Australia. Management plans allow cooperative and collaborative agreement to be reached between a land manager
or development proponent, and Aboriginal people. Once in place, management plans provide a legal framework
within which land can be managed, used and developed. The role of the Minister in these management plan systems
varies, but the key in all of them is that any actions undertaken in accordance with an agreed management plan are
recognised under the legislation as lawful.

In the jurisdictions where they are used, management plans appear to be the preferred model for proactively
managing heritage issues for larger-scale projects and high-impact activities. In these jurisdictions there is also
provision for various sorts of voluntary agreement, which may be more suitable (for instance) for specifying
appropriate longer-term management of areas of land by public land managers, foresters and farmers.

Provisions for establishment of protected areas and listed landscapes similarly provide opportunities for proactive and
cooperative early consideration of Aboriginal heritage, including establishment of prescriptions to manage and protect
associated Aboriginal heritage values. The ALCT indicated strong support for an expanded use of protected site provisions.

Feedback received through the consultation process highlighted the strong view on the part of Aboriginal
respondents that it is important to recognise and protect areas that include known or newly discovered natural
resource sites, such as for ochre and stone tool materials. The AHC considers this recognition important to allow
for the continuation of traditional practices.

A statutory Aboriginal Heritage Register that holds all records of known Aboriginal heritage (potentially including
the registration of approved modern heritage, protected areas, resource sites and recognised Aboriginal landscapes,
as discussed in section 3.3) would form an important tool for underpinning the integrity of any Aboriginal heritage
legislation in Tasmania. Such registers are standard in other jurisdictions, though with differing characteristics. It

has been recognised that a large amount of information is already held in a non-statutory register managed by
Aboriginal Heritage Tasmania and that this information is of varying quality and integrity. It has been suggested that
sufficient resources be allocated to ensure that information held on a statutory register is as accurate and reliable as
possible, in order to maximise the value of that information in contributing to effective and efficient protection and
management of Tasmania’s Aboriginal heritage.
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FINDING #14. The Act does not provide any of the contemporary tools that are available in modern Aboriginal
heritage legislation for managing and protecting Aboriginal heritage. The central process — the permit to interfere
(eto) with Aboriginal heritage — is inflexible and unable to consider scale, and the Minister holds sole responsibility
for making decisions. There is nothing to encourage proactive and cooperative agreement among parties, including
Aboriginal people, on how Aboriginal heritage should be protected and managed.

3.9. Compliance and enforcement

Current provisions

The Act stipulates that the Minister must issue guidelines which specify actions to be undertaken by a person

to establish a defence. Evidence of having undertaken these actions is recognised as a defence in the event that
Aboriginal heritage is inadvertently interfered with or destroyed by that person. In effect, compliance with the
guidelines demonstrates that they have exercised ‘due diligence’ (the term is not used in the Act, though it is used

once in the guidelines).

The Act provides for the appointment of wardens, honorary wardens and authorised officers who have limited

powers including;
- Requiring a person’s name and address; and
- Requiring a person to leave a protected site.
In addition to the above, an authorised officer may also:
- Seize an object held in contravention of the Act;
- Enter and search a premises (etc), under warrant; and

- Require reasonable assistance from a person apparently in charge of a premises (etc) subject to a search

warrant.

Issues and observations

The 2017 amendments to increase penalties, remove the ignorance defence, extend the time available to commence
a prosecution, and oblige the Minister to issue guidelines for managing Aboriginal heritage (and adopt relevant codes

etc), were welcomed by respondents.

Prosecution forms a necessary part of compliance and should underpin the deterrence intended under the
legislation. However, many comments were made to the effect that the most effective way to maximise compliance
is to ensure that potential offenders are aware of the significance of Aboriginal heritage values, and are provided with
proactive assistance in achieving acceptable management and protection outcomes.

In line with precedents from modern interstate legislation, it has been suggested that it would be helpful to provide

tools such as:

Stop work provisions;

Infringement notices (often referred to as ‘on the spot fines);

- Restoration / remediation orders; and

Aboriginal rangers.
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Provision for stop-work orders is recommended to ensure that regulators have a robust legal option to require
people undertaking activities that are illegally damaging, or risk damaging Aboriginal heritage, to immediately stop
those activities. Interstate examples include provision for very short-term orders (24 or 48 hours) as well as longer
ones that require an appealable process to impose. The current Act has no such provision and a person could
choose to continue with their activity. Although they are later able to be held accountable in a court of law, the
damage will already have been done. The fear expressed by some is that people may choose to incur the penalty in
order to ‘get the job done’

The importance of having legally robust mechanisms in legislation to support emergency intervention was recently
highlighted by the failure of the Western Australian legal system to prevent the destruction of the 46,000-year-old
Aboriginal rock shelters at Juukan Gorge in the Pilbara. It also highlighted the weaknesses in the last-resort protection
supposedly provided by the Commonwealth's Aboriginal and Torres Strait Islander Heritage Protection Act 1984.

Provisions for infringement notices are widely available in relation to minor offences under other legislation. They
would be considered appropriate for minor and administrative offences, rather than (for instance) for cases of harm
to Aboriginal heritage. (They are not strictly ‘on the spot fines, because they need not be accepted: they function
only as a simple guilty plea, which saves time and effort, and usually carries a small fine.) An ability to require people
who have caused damage to Aboriginal heritage to undertake restoration and rehabilitation works has also been
proposed. The review also heard strong advice from land use and development sectors that great care must be given
to ensuring such mechanisms are accompanied by appropriate checks and balances to ensure that they are applied

reasonably and appropriately.

Many Aboriginal people remain concerned that there is not sufficient resource or appetite to adequately detect or
to successfully prosecute alleged offences. Although the Department regularly conducts compliance investigations
under the Act — approximately 18 in the last financial year — bringing an investigation to prosecution can take
several years. There has been no prosecution since the amendments of 2017 resulting in the imposition of penalties,
although a number of cases remain open and are being actively pursued. Similarly, prior to 2017 there were very
few concluded prosecutions through the courts. The lack of visible prosecutions under the Act is frequently cited as
evidence of a failing to pursue investigations and prosecutions, resulting in a poor message to potential offenders.

[t was suggested that Aboriginal people should play a lead role in compliance and enforcement activities. A role
for them as Aboriginal rangers, or some such, was suggested in several comments. There is potential for both skill
development and employment opportunities in this area.

[t was widely agreed that it was appropriate for a person to have a defence for inadvertently interfering with
Aboriginal heritage in circumstances where that person had taken all reasonable steps to understand and manage
the risk of doing so. The adoption of guidelines was supported by many, but it was also argued that the current
statutory guidelines need to be critically reviewed to ensure that their provisions and their application remained
relevant and adequate.

There was also broad concern that the current system lacks clarity and appropriate legislative and policy settings
around some elements of what constitutes an offence. Examples of areas of uncertainty and concern include:
Aboriginal people practising culture; farmers going about normal farming activities; utility providers maintaining or
replacing existing in-ground infrastructure; and the undertaking of emergency response actions.

FINDING #15. Enforcement provisions for appropriate punishment and strong deterrence remain essential and are
universally supported. It is also considered that a focus on education, as well as streamlined and effective processes,
would be the best long-term foundation for effective and broad-based compliance.
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FINDING #16. Providing opportunities for Aboriginal people to be involved in compliance and enforcement
activities would be welcomed, offers opportunities to individual Aboriginal people, and would help to ensure that the
Act is effective and fully supported by Aboriginal people generally.

3.10. Ownership of Aboriginal heritage

Current provisions

The Act requires a person who owned a relic at the commencement of the Act (ie in 1976) to advise the Director
or an authorized officer of that fact within six months.

The Act provides that relics on Crown land are the property of the Crown.
The Act has provisions allowing the Minister to acquire or accept a relic on behalf of the Crown.

Where a relic is determined to be the property of the Crown, the Director may allow scientific or other
investigation of the relic but must have regard to any recommendations of the AHC in doing so.

The Act does not recognise any other form or circumstance of ownership, including custodianship.

Issues and observations

The review has heard from many Aboriginal people that the concept of ‘ownership’ is not consistent with how they
perceive their relationship with their heritage. There is general concern that the Act does not recognise Aboriginal
people as the rightful holders and custodians of Aboriginal heritage.

Further, provisions in the Act assigning ownership of Aboriginal heritage on public lands to the Crown are seen as
highly inappropriate by Aboriginal people. The review has also heard that where Aboriginal heritage lies on or under
land that is privately owned, the owner of that property should also not be considered the owner of that heritage
in any way — although it is noted that there are difficulties of legal definition around physical heritage on private
property.

The ALCT, however, proposes a strong framework of ownership, which would fundamentally underpin the
protection of heritage as ‘property of the Aboriginal people’, with the ownership expressed through ALCT.

The concept of ‘ownership’ in the more modern legislation of other jurisdictions is treated cautiously, and not
uniformly. If specified, it tends to be applied only to the category of ‘secret and sacred’ heritage. In Dhawura Ngilan
and the Best Practice Standards there is little mention of ownership. Instead, the opening Vision statement begins,
‘Aboriginal and Torres Strait Islander people are the custodians of their heritage” Where ownership is mentioned, it
is in the context of ‘community ownership’ The preference for custodianship, rather than ownership, is consistent
with the views of several Aboriginal submissions.

The clearest statements in comparable pieces of interstate legislation tend to be though provisions in the overarching
objectives / purposes / principles. For example Queensland was followed by Victoria in recognising Aboriginal people
as ‘the primary guardians, keepers and knowledge holders of Aboriginal cultural heritage’. The VWestern Australian
2020 draft Bill, in 5.8 ‘Objects of Act), recognises ‘that Aboriginal people have custodianship over Aboriginal cultural
heritage’

A sensitive issue related to ownership or custodianship is the need for provisions around the repatriation or return
of removed heritage - particularly from university or museum collections, in Australia and overseas. While provisions
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vary around the country (and Dhawura Ngilan calls for a coordinated approach) they all share the assumption that
in a fundamental sense removed heritage ‘belongs’ to Aboriginal people, and that they should be able to decide its
treatment.

As noted in section 3.3, an issue of ownership that has emerged relatively recently, and one that comes into play
when considering intangible heritage, is that of intellectual property (IP). It has been strongly argued by some
Aboriginal groups that they feel they should have absolute ownership of, and therefore control, IP associated with
their heritage. However, at this stage the argument for Commonwealth responsibility in the regulation of IP still
appears well supported.

FINDING #17. Review and renewal of Tasmania's Aboriginal heritage protection and management legislation
provides an opportunity to formally recognise Aboriginal people as the original people of Tasmania and the living
custodians of Tasmania’s Aboriginal cultural heritage.
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Appendices

Appendix 1 — Key themes emerging from Stage 1 consultation and
presented in the Consultation Feedback Report

o The Act needs to contain clear statements of its objective and purpose.

o The Act needs to be brought up to a contemporary standard, consistent with modern Aboriginal heritage
legislation and legislative processes in other Australian jurisdictions.

o The Act and related processes for managing Aboriginal heritage need to connect better with broader
planning and approvals processes in Tasmania.

o The definition of Aboriginal heritage in the Act needs to be amended and expanded to encompass
contemporary views of Aboriginal heritage.

o The Act needs to be clear on who the owners and custodians of Aboriginal heritage are, and what this
means for managing Aboriginal heritage across Tasmania’s various land tenures.

o Tasmanian Aboriginal culture is a living culture and Tasmanian Aboriginal people need to be able to practise
their culture without fear of breaching the Act.

o Aboriginal people should have a greater role and influence in making decisions about how Aboriginal heritage
is managed in Tasmania.

o Aboriginal people could, and should, play a more prominent role in education, compliance and enforcement
activities, and should be supported to do so.

o The 2017 amendments that increased penalties to bring them into line with those for interfering with or
damaging European heritage are a positive step forward in recognising the significance of Aboriginal heritage.

o Education can play a significant role in encouraging voluntary behaviours that are compliant with the Act and
that lead to improved outcomes for the protection of Aboriginal heritage.

o Additional enforcement tools such as stop work notices and on-the-spot fines would assist to deliver
improved outcomes for the protection of Aboriginal heritage.
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Appendix 2: Brief summary of key points made by various groups of
those consulted in the review.

All Stage 1 submissions are available'"; the following lists only those issues with substantial support in the category, or

that are otherwise noted in this report.

Aboriginal community organisations and Aboriginal Heritage Council

e}

e}

Need an updated definition of Aboriginal heritage (AH), without ‘relic’, and including intangible heritage.
Clarify owner(ship) provisions and preferably replace term with ‘custodian(ship).

Decisions on dealings with AH to be made by Aboriginal people, either AHC only or in combination with
local groups. All participants to be properly resourced.

Need for stronger enforcement provisions, preferably with key role for Aboriginal people — to include stop
work notices and other protective measures.

Exceptions to be made for interference by Aboriginal people with AH while practising culture.
Clarify and improve provisions around Aboriginal human remains.
Importance of better and wider education about the value and significance of Aboriginal heritage.

The Aboriginal Land Council of Tasmania'? proposes a distinctive approach in which the functions of the
(abolished) AHC would all be exercised by ALCT; with extended use of protected site provisions; and a
central focus on Aboriginal ownership of heritage (through ALCT) as the basis for control of its protection.

Local Government or planning expertise

e}

Key message is need for better alignment of AH legislation / practice with the Land Use Planning and Approvals
Act 1993 (LUPAA) and other elements of the Resource Management and Planning System. Generally not
specific, but some support for full integration on Victorian model.

Suggestions often included wish for mapping of known / expected AH to be available, as an essential practical

tool.

Very important to have better processes / procedures, timeframes / deadlines etc, and appeals where
appropriate.

Some support for greater role for local Aboriginal community organisations.

" Listed and linked at https://dpipwe.tas.gov.au/about-the-department/aboriginal-heritage-act/consultation-feedback-report.

2 ALCT first engaged with the review when drafting of this report had been almost finalised.
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Organisations representing, or companies from, specific industries / sectors

o

Strong support for greater certainty through defined processes / procedures, timeframes / deadlines etc, and
appeals where appropriate.

Need to recognise practical realities of industry, especially resource industries, and the processes they already
have in place to meet their wish to protect AH.

Concern about potential vagueness and uncertain extent of intangible heritage.

Some strongly supported continued decision making role of Minister, and requirement for broad consultation
(not only with Aboriginal parties) in decision making.

Support effective public information / education, and want to ensure compliance mechanisms have
reasonable checks and balances.

Providers and managers of linear infrastructure (electricity supply and telecommunications)

o

o

Should clarify and update principles / objectives, as well as definitions.

Need for contemporary mechanisms such as management plans and agreements. Also need code(s) (eto), like
those for mining and forestry, for linear infrastructure providers.

Support enhanced compliance and enforcement, provided they are balanced by greater clarity on duty of
care / due diligence, and emergency activities defence.

Organisations and individuals with heritage expertise

o

Provided numerous and detailed comments and suggestions, reflecting varied practical experience; strongly
urge that new legislation be developed through an iterative consultative process with Tasmanian Aboriginal
people and stakeholders, including heritage practitioners.

Key consideration in all decisions to be AH protection, with decisions lying with Tasmanian Aboriginal
people (via AHC or like Victoria), and proper resourcing for Aboriginal parties. Stress relevance of the UN
Declaration on the Rights of Indigenous Peoples.

Generally support integration with RMPS. Favour strong compliance measures with similar offences to RMPS,
not just ‘harm’ offences (eg undertaking development without AH authorisation such as management plan).

Support inclusion of intangible heritage. Clarify ownership / custodianship, on assumption that it lies with
Tasmanian Aboriginal people.
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Agencies / regulators

o Importance of better processes / timeframes etc, including care around any new enforcement mechanisms
and the role of the Register.

o Need to ensure clarity on provisions for landscape or place, avoiding inclusion of unbounded / undefined
places.

o Greater decision making for Aboriginal people needs to be supported by appropriate resourcing, and by
modernised processes, timeframes etc.

o Supportive of mining and forestry codes / guidelines.

Others

o The 4 individuals submitting on their own behalf provided varied ideas from wide range of perspectives,
which are difficult to summarise usefully. Distinctive points included arguments for an expertise-based AHC,
not necessarily all-Aboriginal, and the need for high academic qualifications for those providing advice on AH.

o Reconciliation Tasmania put in a substantial submission, largely consistent with the Aboriginal organisations
above. Distinctive points included that ownership of AH on Crown land should be transferred to Aboriginal
people or groups, along the lines of the Victorian legislation; and that any funds from fines etc should go to a
distinct Heritage Fund.

o Members of the National Parks and Wildlife Advisory Council put forward a range of ideas, including that
ownership is not an Aboriginal concept; and that AH is best managed by Tasmanian Aboriginal people, but
they can work towards joint / co-management with other stakeholders and land managers.
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Appendix 3: Other Australian jurisdictions and their Aboriginal

heritage legislation — selected points

Are there reviews or reforms under way? Position as

Selected recent

o Ty et T oF

Jurisdiction | Current legislation at February 2021 Ieg!slat!on size of

legislation

Common- Environment Protection and Yes.

wealth Biodiversity Conservation ACt | A major review of the EPBC Act has been undertaken,

1999 which has drawn attention to weaknesses in the Federal
Aboriginal and Torres Strait legislation (see section 2.4 above). The Government is
Islander Heritage Protection considering the report and will be working further with
Act 1984 other jurisdictions as required.
Tasmania Aboriginal Heritage Act 1975 | Yes (see section 1.1 above). As amended in 2017:
25 sections, 18 pages
(plus Guidelines)
New South National Parks & Wildlife Act | Yes. Consultation draft,
Wales 1974, especially Parts 6 & A multi-staged reform process has been under way Abo.riginal Cu/tural
6A since 2011, In September 2017, the NSW Government Her:?age Bill 2018: 154
released a proposal paper which outlined the aims and key | Sections, 68 [PREES
proposals of the new legal framework. This was followed (pllus E\egulatlons and
by the release of the draft Aboriginal Cultural Heritage guidelines to come)
Bill in February 2018. The Minister has indicated that new
legislation is a priority for 2021.

Victoria Aboriginal Heritage Act 2006 | No. As amended in 2016:
The 2006 Act was reviewed and underwent some 198 sections, 208
amendment in 2016. (The State’s Aboriginal Heritage pages (plus 94 pages of
Council is undertaking an informal ‘review’ to gauge the Regulations)
views of the Aboriginal community,)

Queensland | Aboriginal Cultural Heritage Yes. 172 sections, 56 pages

Act 2003 Review ongoing, following formation of the new (plus 16‘ page Duty of
Government in November 2020. A Discussion Paper in Care Guidelines)
mid-2019 generated 70 submissions from a wide range of
Aboriginal community organisations and stakeholders.

South Aboriginal Heritage Act 1988 | No.

Australia After many years of review processes, changes to the
Aboriginal Heritage Act (SA) were proclaimed on 17
October 2017. They established the new institution of
Recognised Aboriginal Representative Bodies.

Western Aboriginal Heritage Act 1972 | Yes. Consultation draft,

Australia After several earlier reviews up to 2014, a comprehensive | AAboriginal Cultural
3-phase review process began in early 2018. In early Her/ltage Bill 2020:299
September 2020 a draft Bill was issued and generated sections, 18‘? [PEEES
158 published responses; these, together with results (plvus Regulaﬂons and
of community consultations, are now being considered. guidelines to come)
Further changes may be made. (Government in caretaker
mode as of 3/2/21))

Australian Included in broader Heritage | No.The 2004 Act was amended in 2014 following a

Capital Act 2004 statutory review process.

Territory

Northern Included in broader Heritage | No.

Territory Act 2011, and the Aboriginal

Sacred Sites Act 2006

13

These are the key pieces of legislation only. Note that there is generally other legislation that is relevant — see eg p.2 of the

NSW comparison paper, at https://www.environment.nsw.gov.au/-/media/ OEH/Corporate-Site/Documents/Aboriginal-
cultural-heritage/comparing-nsw-aboriginal-heritage-system-with-other-australian-systems-120402.pdf .
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Appendix 4: Other Australian jurisdictions — summary of the
provisions of their Aboriginal heritage legislation

SUMMARY OF ARRANGEMENTS FOR THE PROTECTION OF ABORIGINAL HERITAGE
IN OTHER JURISDICTIONS

The table below summarises key features of the legislation in other States and Territories, which are the relevant
comparisons in relation to Tasmanian legislation. The text has been checked and amended by the relevant Agencies.

[t should also be noted that the Commonwealth has some powers in this area, and they have been highlighted
recently in the context of the 10-year statutory review of the Environment Protection and Biodiversity Conservation
Act 1999 and the Juukan Gorge episode, both of which prompted questions around the scope and effectiveness of
last-resort protection for Aboriginal heritage under Commonwealth law. (The Joint Select Committee Inquiry into
Juukan Gorge is yet to follow up with all jurisdictions, which it has said will occur early in 2021)) The Dhawura Ngilan
and Best Practice Standards, published in September 2020 by the Indigenous Chairs of the Heritage Chairs and
Officials of Australia and New Zealand, also need to be taken into account (see section 2.4 above). However, as at
mid-February 2021, there remains some uncertainty about the processes and outcomes around these matters.
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