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I trust you will, when finalising the Bill, 
submission.  If you have any queries on 
other CEOs. 
 
Regards, 
 

Andrew Beswick 
Acting Chief Executive Officer
For and on behalf of the Tasmanian Water and Sewerage Corporations
 
Encl. 

when finalising the Bill, take full account of the points raised in 
If you have any queries on its content, please contact me

 

Chief Executive Officer 
For and on behalf of the Tasmanian Water and Sewerage Corporations

the points raised in our 
me or one of the 

For and on behalf of the Tasmanian Water and Sewerage Corporations 
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REVIEW OF DRAFT URBAN DRAINAGE BILL 2013 
Submission by Tasmanian Water and Sewerage Corporations 
 
Section 3  
Interpretation 
Recommendation/Comment: 

• Due to practical difficulties, the term “stormwater service provider”, as 
already defined in this Section, could replace “Council” at appropriate 
locations throughout the Draft Bill. 

• “Combined System” may need to be separately defined and appropriately 
provided for in Section 19 and other relevant Sections.  Where this occurs 
references to General Manager may need to be addressed. 

 
Discussion: 
The Draft Bill seems to blur the lines between purely Council powers and 
responsibilities and those of third party stormwater service providers.  The intent is 
not clear following i) a review of the Explanatory Notes and ii) a workshop briefing. 
 
Specifically, the use of the term “Council” throughout the Draft Bill introduces 
practical difficulties for third party stormwater service providers that may need access 
to certain processes and powers that are currently limited to Councils. 
 
It is proposed that the Draft Bill be amended to ensure that, among other things, the 
powers and administrative capabilities necessary for proper operation of a 
stormwater service are also conferred to third party stormwater service providers. 
 
The definition of “Council” could be broadened to include stormwater service 
providers.  However, there are a number of Sections that are specific only to 
Councils, in particular Section 5, which specifies that Councils are responsible for 
stormwater. 
 
Accordingly, a better option is to replace “Council” with “stormwater service provider”, 
as already defined in this Section, at appropriate locations throughout the Draft Bill.  
Sections where this form of re-drafting may, in whole or part, be appropriate for the 
proper operation of a stormwater service by a third party include: 
• Section 13 Protection of stormwater assets 
• Section 14 Interference with stormwater systems 
• Section 15 Power of council-appointed officers to carry out work on or adjacent to 

public land 
• Section 16 Power of council-appointed officers to enter private land, &c 
• Section 17 Identity card 
• Section 18 Power to undertake construction of stormwater systems 
• Section 19 Matters not to be put into drains 
• Section 21 Limits on connection point 
• Section 22 Requirement to connect 
• Section 23 Requirement to disconnect 
 
Further, for clarity, it may be necessary to define a “Combined System” as a system 
that conveys both sewage and stormwater, particularly in the context of the penalties 
contained in Section 19 Matters not to be put in drains. 
 
Section 19 requires that nothing other than stormwater is discharged into a 
stormwater system.  Combined systems such as the Launceston Combined System, 
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which transport sewage and stormwater through the same pipes, may not be 
appropriately dealt with by this Section. 
 
We recommend that Combined System be separately defined and adequately 
addressed in Section 19 and other relevant Sections. 
 
Section 4 
Objects of Act 
Recommendation/Comment: 

• Noting the regulatory risks associated with operating stormwater systems. 
 
Discussion: 
It is observed that this Section, particularly through its application of Schedule 1, 
raises the issue of the regulatory risk associated with operating stormwater systems.   
 
In particular, it raises the inherent regulatory risk of how the phrase “... avoiding, 
remedying or mitigating any adverse effects of activities on the environment” is 
interpreted and applied by the regulator. 
 
Section 5 
Council to provide adequate stormwater systems 
Recommendation/Comment: 

• Section 5(1) should be strengthened by requiring that Councils ensure that 
properties that can connect to the stormwater system do connect to the 
stormwater system. 

• In conjunction with this, it is recommended that Section 20(1) should 
include a positive requirement that Councils require properties be 
connected to the stormwater system where it is possible to do so. 

• It is also recommended that there be a positive requirement for Councils to 
ensure removal of illegal stormwater connections to sewerage systems. 

 
Discussion: 
The Water and Sewerage Corporations are aware of a number of instances where 
properties have, for convenience, been plumbed into the sewerage system instead of 
the stormwater system.  It is arguable that the Draft Bill currently reads that Councils 
can elect not to do anything about these connections. 
 
Recognising that the powers in Section 56ZI(3) of the Water and Sewerage Industry 
Act 2008 provides the Corporations with the power to stop stormwater discharge into 
sewerage systems and capacity to issue a contravention notice it would be 
preferable for there to be a positive power (and obligation) for Councils to enforce 
connection to stormwater systems. 
 
Accordingly, it is recommended that Section 5(1) be strengthened by requiring that 
Councils ensure that properties that can connect to the stormwater system do 
connect to the stormwater system. 
 
In conjunction with this, consideration should also be given to incorporating in 
Section 20(1) a requirement that properties be connected to the stormwater system 
where it is possible to do so. 
 
Inclusion of a clause that requires a Council to act when it has been notified by a 
Water and Sewerage Corporation of an illegal connection of stormwater to sewerage 
in an area with a stormwater system is also recommended. 
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Section 6 
Provision of stormwater services 
Recommendation/Comment: 

• Section 6(1) could be amended to reflect that keeping stormwater systems 
“in good working” is best achieved by contemporary asset management.  
The Department would have to consider the review and approval processes. 

• Section 6(4) is misleading in its use of the term “commercial agreement” as 
there is nothing commercial about an agreement with a 0% return as 
imposed by Section 8(4)(a).  Perhaps the term should simply be “service 
agreement”. 

 
Discussion: 
Section 6(1) refers to keeping stormwater systems “in good working order”.  This will 
be best delivered through proper and effective asset management. 
 
Accordingly, the Draft Bill could be amended to formalise a process for preparing, 
within suitable timeframes, a detailed asset management plan for stormwater 
systems.  The Department should consider the review and approval processes that 
may be necessary. 
 
The term “commercial agreement” is used in Section 6(4) which is inconsistent with 
the 0% capped return imposed by Section 8(4)(a) – discussed in detail later.  The 
term “commercial agreement” implies commercial terms and commercial returns are 
negotiated.  Its use in the context of Section 8(4)(a) is misleading - the term should 
probably be “service agreement”. 
 
Section 6(4)-(6) may apply to a number of areas across the whole of Tasmania.  It 
covers engagement of third parties to provide stormwater services, consent by third 
parties and no unreasonable withholding of such consent. 
 
Whilst a number of briefings have already been held across Tasmania, the potential 
impact of this part of the legislation on Councils and Water and Sewerage 
Corporations warrants a further period of consultation, and perhaps facilitation, by the 
Department before finalising the legislation. 
 
Section 8 
Provision where commercial arrangements cannot be agreed 
Recommendation/Comment: 

• This section is an important and essential tool to facilitate fair outcomes 
and must be retained. 

• The taking of advice from the Tasmanian Economic Regulator would add 
robustness to the arbitration process. 

 
Discussion: 
This is an essential component of the legislation and particularly relevant to the 
ongoing situation relating to Ben Lomond Water’s ongoing operation of the 
Launceston Combined System, which is complex in that both sewerage and 
stormwater services are provided through the same pipe system. 
 
The Launceston Combined System was transferred to Ben Lomond Water on 1 July 
2009 and since that time Ben Lomond Water has, through that System, delivered: 
• sewerage services to its customers; and 
• a stormwater service to the Launceston City Council. 
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However, there is no formal agreement covering the full terms of provision of the 
stormwater service to Launceston City Council and, in particular, no stormwater 
revenue has been received from any source over the period from 1 July 2009 to the 
date of this submission. 
 
It is perhaps worth observing that funding capacity was available at the time of 
transfer as Launceston City Council’s rating structures were adjusted in 2008/09, 
reducing the fixed/minimum sewerage and stormwater rate per property by $105 
(CPI adjusted) and introducing a new fixed general rate charge per property of $105. 
 
The effect of this was that FY2009 rating revenue of $105 per property that was 
previously sewerage and stormwater revenue was retained by the Council at the end 
of 2009. 
 
This revenue, totalling more than $3M per annum, did not transfer with the residual 
sewerage revenues to Ben Lomond Water.  This occurred even though it was, 
ultimately, included as water and sewerage revenue in the assessment of priority 
dividends determined through the due diligence process. 
 
As no funding has yet been received all the costs of operation, maintenance, 
upgrade and replacement relating to the Launceston Combined System have been 
obtained from other sources.  In particular, almost $2M has been committed or spent 
on Launceston Combined System upgrade and replacement since 1 July 2009 and a 
significant renewals backlog currently exists in the order of $30M. 
 
With the exception of our strong concerns to the specifics of Section 8(4)(a), which is 
addressed separately and in detail, Section 8 is an important and essential tool to 
assist in negotiating appropriate terms for the provision of a stormwater service. 
 
Further, it is conceivable that the economic expertise and judgement of the 
Tasmanian Economic Regulator should have a role in the process, particularly given 
the price and service nature of the arbitration process. 
 
It is recommended that robustness would be added to the arbitration process for a 
service agreement by requiring the taking of advice from the Tasmanian Economic 
Regulator. 
 
Section 8(4) 
Provision where commercial arrangements cannot be agreed 
Recommendation/Comment: 

• Section 8(4)(a) is inequitable as it sets the return on transferred assets at 
0%, thereby advantaging one shareholder and disadvantaging all other 
shareholders. 

• Section 8(4)(a) should specify that the same rates of return should be 
applied to stormwater assets as that differentially applying to transferred 
and newly created water and sewerage assets. 

• Due to perceived confusion regarding return on assets (WACC) and return 
of assets (depreciation) it is, for clarity, recommended that Section 8 be 
amended to specify that depreciation is a recoverable cost of stormwater 
service provision. 

• Section 8(4)(b) lacks clarity, is unnecessary and could be removed. 

• Section 8(4)(c) provides useful flexibility and should be retained. 
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Discussion: 
Section 8(4) has been dealt with separately to the rest of Section 8 as it contains a 
significant defect which, in a range of ways, results in advantages to one shareholder 
of a Water and Sewerage Corporation to the disadvantage of all other shareholders. 
 
Section 8(4) requires the arbitrator to take into account three specific matters: 
• Maximum rate of return:  Section 8(4)(a) sets the maximum rate of return on 

transferred assets at 0% or such other rate as prescribed (presumably by 
regulations issued under Section 25). 
 
This has very significant implications for shareholders and is discussed in detail 
below. 
 

• Payments from another customer:  Section 8(4)(b) requires that charges for 
stormwater must take into account any amounts paid by another customer. 
 
Whilst the term “another customer” seems vague, when interpreted in the context 
of the Launceston Combined System and some background discussions, this 
subsection appears to require that any amounts paid by sewerage customers of 
the Launceston Combined System are taken into account so that stormwater 
customers are not funding a disproportionate share. 
 
In fact, this protection already exists under the price regulation applying to 
regulated water and sewerage services.  The Tasmanian Economic Regulator 
ensures that revenues from sewerage customers are set at levels that pay only 
for the sewerage service component of the Launceston Combined System. 
 
This occurs by removing the value of stormwater assets and the costs of 
operating the stormwater system from the calculation bases for revenues to be 
earned from sewerage customers.  Fundamental to price regulation is that 
regulated sewerage revenues are calculated only on the value of sewerage 
specific assets (to calculate the return and depreciation) and the efficient costs of 
their operation. 
 
Accordingly, as revenues from sewerage customers are calculated only on the 
sewerage service component of the Launceston Combined System the protection 
apparently being provided by Section (4)(b) is unnecessary.  It is also one-sided 
because water and sewerage customers are currently funding the stormwater 
service out of returns (ie. profit distributions) to Ben Lomond Water’s 
shareholders.  In the absence of funding there is no other choice. 
 

• Other prescribed matters:  Section 8(4)(c) provides that other matters that may be 
prescribed, again presumably by regulations issued under Section 25.  This is 
very broad, but seems reasonable in that it provides flexibility to resolve issues 
that may arise. 

 
Following is a detailed discussion of Section 8(4)(a). 
 
Firstly, it is unclear from the Draft Bill and the Explanatory Notes whether the intent is 
to set the equity component, as distinct from the debt component, of the weighted 
average cost of capital (WACC) to 0% or, in fact, it is to set the entire WACC to 0%. 
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Nevertheless, it is understood from discussions with Departmental officers that the 
intent is to set the WACC applicable to transferred assets to 0%.  That is the basis 
upon which the rest of this commentary is made. 
 
The 0% return has been specified with apparent disregard to the economic principles 
underlying the regulatory framework applying to the Water and Sewerage 
Corporations.  The Corporations’ revenue limits are regulated in accordance with the 
National Water Initiative (NWI) which prescribes an upper revenue limit (full cost 
recovery) and lower revenue limit (sustainability threshold). 
 
Under the NWI, a Water and Sewerage Corporation should recover revenue at least 
at the lower revenue limit but no greater than the upper revenue limit.  In accordance 
with pricing principles and regulations the Corporations should ultimately be moving 
towards recovering revenue at full cost recovery levels. It is noted that, contrary to all 
sound economic principles, the 0% return would set revenues from stormwater 
services at a level significantly below the lower bound limit, sustainability level.   
 
Further, despite the 0% set by Section 8(4)(a) being a significant departure from the 
level of returns that applies to all other assets transferred to the Corporations on 
1 July 2009, it is disappointing that there is no justification, argument or discussion 
provided in the explanatory notes to the Draft Bill. 
 
In relation to water and sewerage assets, the Water and Sewerage Industry Act 2008 
Section 68(1A)(a)-(c) requires that the return is calculated as follows: 
• Debt: to take into account the prevailing rate of interest for commercial loans that 

a business of a similar kind and scale to that of the regulated entity would be 
required to pay to service that debt; and 

• Equity: taken to be a pre-tax rate, not taking into account inflation, of 3% or such 
other rate as set by regulations.  This rate is understood to take into account that 
transferred assets were to some extent not funded by debt or equity, but by 
government grants, developer payments or some other contribution. 

 
Section 68(1A)(d) of the Water and Sewerage Industry Act 2008 then sets the return 
for all assets created since 1 July 2009 to be not more than a rate that reflects the 
regulatory and commercial risks involved in providing the regulated service.  (The 
connection between return and regulatory/commercial risk, as just described, is an 
important one – refer commentary on Section 4 Objects of Act.) 
 
The Tasmanian Economic Regulator’s 2012 Price Determination Investigation, in 
applying the methodology set down in Section 68(1A) of the Water and Sewerage 
Industry Act 2008 determined: 
• a real pre-tax WACC of 2.74% for all transferred assets; and 
• a real pre-tax WACC of 5.32% for assets created since 1 July 2009. 
 
These WACCs were applied to all regulated assets of the Corporations and no 
differentiation occurred between water and sewerage assets. 
 
It is difficult, in the context of the legislated returns applying to transferred water and 
sewerage assets as just discussed, to see why transferred stormwater assets receive 
special treatment. 
 
In relation to transferred components of the Launceston Combined System this gives 
rise to the anomalous situation whereby an inseparable pipe system, and in fact each 
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individual pipe section, is subject to different returns – stormwater 0% and sewerage 
2.74%. 
 
This creates a further anomaly.  If, as just discussed, the returns on the stormwater 
component of transferred assets is less than the average returns on all other 
transferred assets then, all other things being equal, the shareholder transferring 
stormwater assets will derive disproportionate returns.  This is inequitable to other 
shareholders. 
 
For example, if one shareholder transferred only stormwater assets, all other 
shareholders transferred only water and sewerage assets, equity shares were 
determined on the basis of the value of assets transferred and the permitted returns 
are stormwater 0% and water and sewerage 2.74%, then inequity results, as follows: 
• returns are generated only on water and sewerage assets; 
• equity shares would require distribution of returns to all shareholders; 
• the shareholder contributing only stormwater assets, that generated nothing, 

would receive a return; and 
• all other shareholders are relatively worse off as a result. 
 
Further, it is arguable that by setting the return to 0% the true value of the transferred 
stormwater assets is zero, being the net present value of the cash flows generated.  
If this argument is accepted, then a zero asset value introduces complexities in 
accounting treatment, and the possibility of very significant asset write-downs. 
 
These write-downs, should they occur, would, in the absence of a complicated re-
setting of opening balances and equity shares, detrimentally affect all other 
shareholders.  That is, in the absence of major re-structuring, the write-down would 
be shared, to their disadvantage, by all shareholders in proportion to their equity 
shares. 
 
All of this means that the 0% return on transferred stormwater assets set by 
Section 8(4)(a) of the Draft Bill is: 
• inequitable; 
• poorly defined; 
• inadequate in that it fails to properly reflect the inherent commercial and 

regulatory risks of operating a stormwater system; 
• unfairly biased towards a shareholder that transferred stormwater assets to a 

Water and Sewerage Corporation; 
• unfairly biased against all other shareholders of Water and Sewerage Corporation; 

and 
• if left uncorrected, embedded such that the inequity will continue until the last of 

the transferred stormwater assets is replaced.  This may be 100 years. 
 
It is important that this cap be removed otherwise it will establish, in perpetuity, an 
inequity between shareholders of the Corporations.  The cap is also patently at odds 
with the intent and principles of water and sewerage reform.  Accordingly, it is 
prejudicial to a harmonious relationship between shareholders of the Corporations. 
 
In response, the Water and Sewerage Corporations propose that in the fullness of 
time, stormwater assets transferred as part of the reform should achieve the same 
rates of return targeted for transferred water and sewerage assets. 
 
In the interim, the deficiencies of Section 8(4)(a) of the Draft Bill can be repaired by 
the returns on transferred stormwater assets being more equitably set at a level 
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equivalent to regulatory returns on transferred water and sewerage assets.  Under 
current arrangements, this would mean the application of real pre-tax WACC of 
2.74% for all transferred assets and a real pre-tax WACC of 5.32% for all assets 
created since 1 July 2009. 
 
Acknowledging that these are currently targeted returns (ie. they are currently not 
being achieved) for the Corporations a fair compromise could also be that the return 
payable for stormwater assets be consistent with the transitional returns on water 
and sewerage assets.  That is, the percentage of stormwater returns to stormwater 
assets (transferred and newly created) is to be the same percentage as water and 
sewerage returns to water and sewerage assets.   
 
Implicit in this approach is the effect of price caps (ie. side constraints) which are 
currently driving the transition of water and sewerage revenues to full economic 
levels. 
 
The reported pre-tax return that Ben Lomond Water achieved on its assets for 
FY2012, excluding stormwater assets upon which there was no return, was in the 
order of 2%. 
 
It is also possible to contemplate a form of revenue transition in order to avoid price 
shocks.  However, this would need to take into account all factors, including a 
situation where the stormwater service has been provided for a number of years 
without any payment being forthcoming. 
 
Whilst Section 8 does not provide specific guidance in relation to returns on 
stormwater assets created post 30 June 2009 it is, in light of the above discussion, 
appropriate that guidance be included stating that the commercial returns on 
stormwater assets should be the same as the commercial returns on water and 
sewerage assets. 
 
It is understood that there is a view that setting the return at 0% also precludes 
recovery of depreciation.  Perhaps that view confuses return on assets (WACC) with 
return of assets (depreciation). 
 
For clarity, it is recommended that Section 8 be amended to specify that depreciation 
is a legitimate recoverable cost of stormwater service provision. 
 
Section 12 
Council to maintain maps 
Recommendation/Comment: 

• References to “Council” need to be expanded throughout the Draft Bill 
(also raised earlier). 

• The Draft Bill is unclear as to the boundaries between the ratepayer’s 
property and the stormwater system.  Inclusion of a clear definition is 
recommended. 

• A number of parties could be involved in providing stormwater services to 
a single community.  If the intention is that one single and complete 
stormwater map be available to the community then the Draft Bill should 
amended to include this requirement. 

• The issue of allowing discretion for the map preparer to include (or not) 
waterways could lead to inconsistency of stormwater map composition.  
Some guidance should be included to ensure consistency. 
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Discussion: 
See comments earlier in this document regarding the need to make amendments to 
reflect that third part stormwater service providers will be fulfilling many of the 
responsibilities and exercising many of the powers directly associated with provision 
of a stormwater service.  Accordingly, many references to “Council” will need to be 
expanded. 
 
Further, this Section requires that maps showing all stormwater systems be made 
publicly available by “a Council”.  What is the requirement for third party stormwater 
service providers? 
 
Further, this Section introduces the issue of the clear definition of the boundaries 
between stormwater service recipients (ratepayers), Councils as the responsible 
entity for provision of stormwater services and third party stormwater service 
providers.   
 
A basic principle is that a ratepayer’s stormwater service begins at the property 
boundary and it is the ratepayer’s responsibility to properly pipe the stormwater to the 
boundary connection point.  Perhaps this should be formalised in the legislation. 
 
The boundary established between a Council, as responsible entity, and its 
stormwater service provider is a matter for negotiation.  Nevertheless, it may be 
appropriate to recognise that different entities may have coverage of different parts of 
a stormwater system.  If the intention is that the various parties need to jointly 
prepare one single, complete stormwater map then the Draft Bill should specify this. 
 
For example, Ben Lomond Water, in delivering a stormwater service for Launceston 
City Council, has an understanding that the boundary between its operations and the 
Council’s operations is kerbing and the bottom of gully pits. 
 
The Draft Bill leaves the issue of including (or not) waterways as part of a stormwater 
service at the discretion of the map preparer.  Perhaps some guidance should be 
included to ensure consistency of stormwater map composition. 
 
Requirement to disconnect 
Section 23 
Recommendation/Comment: 

• Some minor redrafting may be required to Sections 23(1)(a)(ii) and 23(1)(b). 
 
Discussion: 
Section 23(1)(b)&(c) appear to be a prerequisite for the exercise of powers provided 
through Section 23(1)(a)(ii).  Accordingly, minor redrafting may be required. 
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